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Disclaimer

The legal information presented is for informational
purposes only, does not constitute legal advice, does
not establish an attorney-client relationship, and
should not be used as a substitute for a legal opinion
from your school attorney. Before making legal
decisions, consult with your school attorney.
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1. Open Meeting Laws

A. New from the 2025 Session: HB 1059

“An Act to clarify the meaning of teleconference for open meeting requirements”

Note the change to the definition of “Official Meeting”:

o SDCL 1-25-12(1) "Official meeting," any meeting of a quorum of a public body at
which official business or public policy of that public body is discussed or decided by
the public body, whether in person or by means of teleconference or electronic
means, including electronic mail, instant messaging, social media, text message, or
virtual meeting platform, provided the term does not include communications solely
to schedule a meeting or confirm attendance availability for a future meeting;

o Communication to schedule meetings allowed now clearly allowed for this purpose
without fear of violating open meeting laws




New from the 2025 Session: SB 74
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Section 2. That a NEW SECTION be added to chapter 1-25:

Any agency, as defined in § 1-26-1, or political subdivision of this state, that is required
to provide public notice of its meetings pursuant to § 1-25-1.1 or 1-25-1.3 must
annually review the following, during an official meeting of the agency or subdivision:
(1) The explanation of the open meeting laws of this state published by the attorney
general, pursuantto § 1-11-1; and
(2) Any other material pertaining to the open meeting laws of this state provided by
the attorney general.
The agency or subdivision must include in the minutes of the official meeting an
acknowledgement that the review was completed.




B. Discussions between board members separately on official business

For example:

* members of board meeting in groups less than quorum but ultimately
involving all members on a matter of Board business or policy —and coming
to a decision

* emails to each separately and compiling the results of a “poll” —and using it
as a decision on a matter.

Open Meetings Commission decision 2017-04 (/n the Matter of Open Meetings
Complaint Against Canton City Commission — Lincoln County)...




City Manager (Administrator) sent an email to all of the City Commissioners that work on a water main
project had accidentally disconnected service to residents that required unanticipated work and a
change order.

The Administrator did not have authority to approve a change order; only the Commission did.

The Administrator requested via email a “go-ahead” from the Commissioners, which directed them to
respond but to NOT “reply all” (one did “reply all”)

Based on the responses from the Commissioners directing her to approve the change order, the
Administrator told the engineer, who told the contractor, to proceed.

The Open Meetings Complaint alleged the email exchange authorized a change order and violated open
meeting laws because it constituted a meeting and public finds were approved for expenditure without
properly noticed public meeting.

Open Meetings Commission agreed - ruled that the Commission’s approval of the change order via
email bound the City to spend taxpayer funds and was an “official action” of the City

City was reprimanded
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2. Executive Session

Executive or closed meetings may be held for the sole purposes of:

Going into Executive Session: SDCL 1-25-2

(1) Discussing the qualifications, competence, performance, character or fitness of any
public officer or employee or prospective public officer or employee. The term, employee,
does not include any independent contractor;

(2) Discussing the expulsion, suspension, discipline, assignment of or the educational
program of a student or the eligibility of a student to participate in interscholastic activities
provided by the South Dakota High School Activities Association;

(3) Consulting with legal counsel or reviewing communications from legal counsel about
proposed or pending litigation or contractual matters;

(4) Preparing for contract negotiations or negotiating with employees or employee
representatives;
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(5) Discussing marketing or pricing strategies by a board or commission of a business
owned by the state or any of its political subdivisions, when public discussion may be
harmful to the competitive position of the business; or

(6) Discussing information pertaining to the protection of public or private property
and any person on or within public or private property (eight specific areas listed)
Nothing in § 1-25-1 or this section prevents an executive or closed meeting if the
federal or state Constitution or the federal or state statutes require or permit it.
(*Includes based upon attorney-client privilege for purpose of privileged
communications with the board'’s attorney.)

» Must be a majority vote of the members of the public body present and voting
» The motion should reflect the basis for closed/executive session



https://sdlegislature.gov/Statutes?Statute=1-25-1

b. Scope of Discussions while in Executive Session (per OMC)

SDCL 1-25-2: “...discussion during the closed meeting is restricted to the purpose specified in the closure
motion.”
- Open Meetings Commission Decision 05-03
» Went into Executive Session under SDCL 1-25-2(1) personnel action and (4) bargaining unit
negotiations
» However, forayed into school consolidation discussion
» Initiating the topic and the act of sustaining the discussion violated open meeting laws when neither
was mentioned in the motion to enter executive session (plus it was not an appropriate topic of
executive session discussions)

“The open meeting statutes are intended to afford members of the public the ability to know when official
action of a public body may occur.” (OMC Ruling 2017-04)
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c. Contract discussion?

SDCL 1-25-2(3) Consulting with legal counsel or reviewing communications from legal counsel about
proposed or pending litigation or contractual matters

» OMC: Consideration of entering contracts is not in and of itself a proper subject for closed
session under SDCL 1-25-2

» OMC interpretation: there is no general exception for “contractual matters” from open meetings

» “The open meeting law is intended to make sure that the public’s business is conducted, insofar

as possible, in public....” (Complaint against SD Science and Technology Authority, February 20,
2007)




Meeting Minutes
Timelines

SDCL 13-8-34 Approving and signing School Board minutes:

Board must approve and sign with 45 days after meeting
Presiding Officer and Business Manager sign all minutes after they are approved

SDCL 13-8-35 Publishing minutes of board in the designated legal newspaper

Within 20 days after school board meeting

Full account of the unapproved proceedings of school board meeting (with detailed
statement of all expenditures of money, names of persons paid, services rendered or goods
furnished, and detailed statement of receipts and balances on hand. Trust and agency funds
may be just totals)

Business Manager must sign each legal publication submitted to the newspaper




SDCL 1-27-1.17 Draft minutes to be available:

The unapproved, draft minutes of any public meeting held pursuant to § 1-25-
1 that are required to be kept by law shall be available for inspection by any
person within ten business days after the meeting. However, this section does
not apply if an audio or video recording of the meeting is available to the

public on the governing body's website within five business days after the
meeting.




Publishing our minutes, but...
Our Legal Newspaper is closing!!

SDCL 17-2-11 - publishing if no legal newspaper in the district:

Whenever publication...is required in a newspaper in any...other district in a
county and there is no legal newspaper published in such...district and there
is no specific provision as to how such publication shall in that event be made,
it shall be sufficient if the publication is made in any newspaper published in
the county where the...district is situated, and if none is published in the
county, then in any newspaper of the adjoining county....




A mistakes in the minutes —
can it be corrected?

SDCL 13-8-35 publishing board minutes; changes:

If the published minutes of the previous meeting of the board
are modified, amended, or corrected by such board subsequent
to such publication and prior to approval by the board, such
changes shall be reflected in the minutes of the meeting at
which such modifications, amendments, or corrections are
made.
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Question from Robert’s Rules: If minutes of a previous
meeting are corrected, are the corrections entered in the minutes
of the meeting at which the corrections were made?

Answer from Robert’s Rules: If corrections to minutes are made at the time when
those minutes are originally submitted for approval, such corrections are made in the
text of the minutes being approved. The minutes of the meeting at which the
corrections are made should merely indicate that the minutes were approved “as
corrected,” without specifying what the correction was.

* If it becomes necessary to correct minutes after they have initially been approved,
such correction can be made by means of the motion to Amend Something Previously
Adopted. Since the motion to Amend Something Previously Adopted is a main motion,
the exact wording of that motion, whether adopted or rejected, should be entered in
the minutes of the meeting at which it was considered. If a correction to previously
approved minutes is adopted, the secretary does not actually alter the content of the
original minutes, but may make a marginal notation indicating the corrected text or
referring to the minutes of the meeting at which the correction was adopted. [RONR
(12t ed.) 48:4(5), 48:15; see also p. 153 of RONR In Brief.]

(Recommend you confer with your School’s Attorney!)

Copyright © 2025 A




4. Board President Voting

From Robert’s Rules: |s it true that the president can vote only to break a tie?

Answer from Robert’s Rules: No. If the president is a member of the voting
body, he or she has exactly the same rights and privileges as all other
members have, including the right to make motions, to speak in debate, and
to vote on all questions. So, in a meeting of a small board (where there are
not more than about a dozen board members present) and in meetings of a
committee, the presiding officer may exercise these rights and privileges a
fully as any other member. [RONR (12t ed.) 44:12-13; see also Table A, p. 206
of RONR In Brief.]
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5. Board Conflict of Interest

a. Interest in a matter before the board

Hanig v City of Winner (2005)
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Hearing before the body; due process implicated (fair hearing)
Indirect personal interest by member of city board

Due process requires official be disinterested and free from bias or
predisposition of the outcome

“The necessity to disclose a conflict cannot be overemphasized.”
Due Process violation took place, so remedy was a new hearing




* Hearing before the body (quasi-judicial body)

* Due process rights come into play

» Official must be disqualified if actual bias or an unacceptable risk of
actual bias or prejudgment exists

« Member of hearing board had prior involvement as a Commissioner

 Must be disinterested and free from bias or predisposition of the
outcome; the very appearance of complete fairness must be present

* Remedy for violation: Court ordering a new hearing

Armstrong v Turner County (2009)




b. Interest in a contract
before the Board

SD Const. Art VIII § 17: School board member not to have an interest in sale of educational
materials or school equipment

SDCL 6-1-1: No officer of school district may have an interest in a contract the school enters

SDCL 6-1-2 Exceptions:

contract involving $5,000 or less

competitive bidding is required and no other source and total of contract doesn’t exceed
$25,000

contract where bidding not required, other sources are available within district, and
consideration is reasonable, unless majority of board has controlling interest or any one is an
officer or manager

competitive bidding is followed and more than one bid submitted
professional services for reasonable consideration
items on state contract list

if bidding procedures followed, only one bid submitted, and bid notice was on central bid
exchange 2 weeks prior to bid opening, AND board determines consideration was reasonable
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SDCL 6-1-17:

* No school official “may participate in discussing or vote on any issue in
which the official has a conflict of interest.”
* Each official must decide if any potential conflict of interest requires
him/her to be disqualified from participating in discussion or voting
* But the official cannot participate in discussing or vote if:
= The official has a direct pecuniary interest in the matter before the
board, or
= At least 2/3 of the board votes that an official has an identifiable
conflict of interest that should prohibit him/her from voting on a
specific matter.

|l(
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SDCL 3-23-6: No board member may have interest in or get direct benefit from contract
greater than $5,000 with same party within 12 month period in which school is a party -
except per SDCL 3-23-8.

SDCL 3-23-8: A district may authorize a person to have a direct benefit if:
= The person has provided full written disclosure; and
= The board finds that the terms of the contract are fair, reasonable, and not
contrary to public interest.




Things to keep in mind:

e The request for board action to waive is a public record

e The official minutes must include the board’s action on each request, and
must be filed with the auditor-general and the attorney general

e Requests must be made prior to entering into the contract or within 45 days
after

e If the contract extends into consecutive fiscal years, disclosure must be made

annually at the annual reorganizational meeting but no new authorization is
needed
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c. Incompatible Concurrent Offices

SDCL 13-7-3: “No elective county, municipal, or state officer or the holder
of any other office, the duties of which are incompatible or inconsistent
with the duties of a school board member, shall be eligible for such
membership.”

SDCL 13-43-1: “No person employed to teach or to draw public money as a
teacher may serve as board member in the same school district.”




SD Attorney General Opinions 24-03 and 72-18

Four questions to review to analyze whether two positions are incompatible:

Does the Constitution or statue make such offices incompatible?

Is one of the offices subordinate to the other?

Are the functions of the two office inconsistent with one another?

Does public policy declare it improper for a person to conduct the duties of both office at
the same time?

B whnNn e

If the answer to any of these questions is yes, the offices are incompatible with one another

Whether an actual conflict may arise depends on the facts of any potential situation — Case-
by-case basis.
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Thank you!!

Naomi Cromwell, ASBSD Director of Policy and Legal Services
Office: 605-773-2513
Email: ncromwell@asbsd.org
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