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Disclaimers

● KSB School Law represents only public schools and related entities 

(like Cooperatives).

○ We DO NOT represent teachers, students, parents, or district 

employees.

● This presentation and these slides DO NOT constitute legal advice.

● Neither this presentation nor these slides shall be construed to 

create an attorney-client relationship between you and KSB School 

Law or between you and us.

● You should have no expectation of confidentiality or that anything 

we discuss today is privileged.



Agenda

● Title IX

● ADA

● FMLA

● PWFA

● Uniform Grant Guidance



Title IX



Why Do I Care if I Do Not Coach?

● Title IX has always covered:

○ Sex discrimination in all areas of education 

○ Sex harassment of staff and students

○ Pregnancy protection for staff and students

○ Using sex as a tool or weapon for access or advancement 

○ In 1999 US Supreme Court held that school districts can be 

liable for student-on-student sexual misconduct



What’s up with all the litigation?

● 2020 regulations in effect 8/14/2020 to 8/1/2024

● 2024 regulations enjoined in 26 states

○ OCR: use 2020 until litigation is sorted out…really?

○ Cases are spread out procedurally

■ Some all the way to SCOTUS

■ Others at district court level and appeals courts

■ AL case found for DOE, but appeals court reversed—split?

● KSB created hybridized policies

○ Focus on court liability and responses not being “deliberately 

indifferent”

○ Flexibility of 2024 regs with eye toward OCR position



Where does the litigation stem 
from?

● § 106.10 Scope.

○ “Discrimination on the basis of sex includes discrimination on 

the basis of sex stereotypes, sex characteristics, pregnancy or 

related conditions, sexual orientation, and gender identity.”

● “Under § 106.31(a)(2), a recipient must provide access to 

sex-separate facilities, including bathrooms, in a manner 

that does not cause more than de minimis harm. Title IX 

also prohibits sex-based harassment, including when 

students access sex-separate facilities. 



TITLE IX: 2020 Regs
Prohibits discrimination “on the basis of sex”

Sex Based

Misconduct NOT 

Covered by New 

Regs

“Sexual 

Harassment”

Sex Discrimination (Gen.) Sex Based Misconduct

Sports Employment

Class 

Assignments

Quid Pro 

Quo

S, P, and

OO

Sex Assault/

Other Crimes

Transgender
Access/Participation



TITLE IX: 2024 Regs
Prohibits discrimination “on the basis of sex”

Sex Discrimination (Gen.) “Sex-Based Harassment”

Sports Employment

Class 

Assignments

Quid Pro 

Quo

“Hostile Environment”

1. Sub. and Obj. Offensive

2. Severe or Pervasive

Sex Assault/

Other Crimes

Gender/SO
Access/Participation



TITLE IX: 2024 Regs
Prohibits discrimination “on the basis of sex”

Sex Discrimination (Gen.) “Sex-Based Harassment”

Sports Employment

Class 

Assignments

Quid Pro 

Quo

“Hostile Environment”

1. Sub. and Obj. Offensive

2. Severe or Pervasive

Sex Assault/

Other Crimes

Gender/SO
Access/Participation



What changed? 

● The type of case

● States are undefeated with injunctions making many of the 

same arguments in the Title IX regs litigation

○ Sex =/= gender, and can’t create new rights based on what 

“sex” meant in 1972

● But most students are still winning individual lawsuits

○ Why? Title IX and Equal Protection

○ Individual students can prove harm and often inconsistency

● Sports are still not on the table

○ USDOE reg on sports sitting idle; 2024 regs exclude sports



What does all of this mean?

● Make sure staff and Title IX Team are trained on your 

policy, no matter what the regs say

○ OCR can’t take your funding if you don’t train under 2024 regs, 

but what about a court looking at preparedness for responses?

○ Training has been an important factor in DI lawsuits going 

back 30 years

● All “staff” training should include subs, drivers, coaches, and 

board members



What does all this mean? 

● Have forms/checklist ready to go

○ KSB’s is in policy service, 3000 series

○ If it hasn’t happened to you yet, add a discussion to admin 

team meeting

● If you get a complaint, start with the basics

○ Can account for complainant’s wishes when deciding whether 

TIX Coord. will file complaint if complainant doesn’t request

○ Supportive measures immediately

○ If you want to discipline, must use informal resolution or 

complete the formal process



ADAAA 



ADAAA Reminders

● “Disability” is “a physical or mental impairment which 

substantially limits a major life activity”

● “Substantially limits” is not defined, but means a limitation 

beyond what a non-disabled person would experience 

○ “I can’t lift 10 lbs.” compared to “I can’t lift 500 lbs.”

● “Major life activity”: manual tasks, walking, standing, 

thinking, concentrating, working, and all bodily systems

○ Cancers, diabetes, chronic back problems, mental illness



What does the law do?

● Bars discrimination “against a qualified individual on the 

basis of disability”

● Individual (1) must possess the requisite skill, education, 

experience, and training for the position and (2) be able to 

perform the essential job functions with or without 

reasonable accommodation 

● Duty to engage in the interactive process 

● Identify limitations and potential reasonable 

accommodations



Application

● Where are we seeing it most? Mental health and teachers 

(depression, anxiety, etc.)

○ Reasonable accommodations might include allowing the 

teacher to attend counseling or therapy sessions during the 

school day

● “Undue hardship” is the standard for denying a request



A Bit of Guidance

● From U.S. Department of Labor

○ https://www.dol.gov/agencies/odep/program-areas/mental-

health/maximizing-productivity-accommodations-for-

employees-with-psychiatric-disabilities

https://www.dol.gov/agencies/odep/program-areas/mental-health/maximizing-productivity-accommodations-for-employees-with-psychiatric-disabilities
https://www.dol.gov/agencies/odep/program-areas/mental-health/maximizing-productivity-accommodations-for-employees-with-psychiatric-disabilities
https://www.dol.gov/agencies/odep/program-areas/mental-health/maximizing-productivity-accommodations-for-employees-with-psychiatric-disabilities


Additional Considerations

● Cannot consider mitigating measures, other than eyeglasses

○ So for physical injuries, have to consider the employee without 

medication, crutches, etc.

● Typically includes:

○ Impairments with an anticipated duration of 6+ months

○ Episodic impairments

○ Impairments in remission

● Must make “reasonable accommodations” of individuals who 

have disabilities 



ADAAA Accommodations

● The ADA is a work performance law, not a work avoidance 

law

● Accommodations generally should be thought of as a way to 

help the employee perform their essential job functions

● Accommodations that pose an undue burden are not 

reasonable – requires more than a cost

● General trend – prolonged leaves of absence typically not 

required, especially with no likely timetable for return

○ Not defined, circuits vary on what is “prolonged”



● Smithson was a science teacher for DODEA

○ DODEA operates 160 schools across the world for children of 

military families 

○ Smithson has migraines, intracranial hypertension, affective 

disorder, vertigo, and ADHD

● 2010 she first asked for accommodations and was granted 

accommodation of having a flexible start time each day with 

Smithson making up any missed time at the end of the day

Smithson v. Austin
86 F.4th 815 (7th Cir. 2023)



● 2015 asked for alternate work outside the building, 

continued flexibility, ability to be seated in classroom, 

immediate relief during anxiety attacks, immediate 

communication on performance issues, to be excused from 

frustrating situations, extra time to complete tasks, and 

continued assignment of 1st period for planning period 

○ Principal largely granted these requests

Smithson v. Austin
86 F.4th 815 (7th Cir. 2023)



● Around 2018 Smithson sent an email indicating that she 

would be late every day 

○ New principal was concerned and explained to Smithson

■ “[T]hat it was essential for her, as a science teacher, to perform 

her duties during the established times of the school day (8:00 am 

to 3:30 p.m.) when she was on duty. He remarked that even 

when beginning the day with a planning period, teachers 

sometimes need to be physically present in the school to receive 

training, collaborate with colleagues, or otherwise conduct ad hoc 

instruction from the very beginning of the day.”

■ Smithson was required to use a half day of sick leave when she 

arrived late to school

Smithson v. Austin
86 F.4th 815 (7th Cir. 2023)



● District Court: summary judgment in favor of DODEA 

○ Court reasons in person attendance is an essential function of 

the position

● 7th Circuit: affirms

○ Smithson argues that early morning attendance was not 

essential because she was allowed to arrive late for many years

■ “A frequent two-hour delay at the beginning of the school day is 

objectively not the same as an infrequent fifteen-minute delay.”

■ DODEA past accommodation is not determinative because the 

initial request was limited and infrequent

Smithson v. Austin
86 F.4th 815 (7th Cir. 2023)



● Jessica Holly worked in the district for 20 years and 

eventually had become an assistant principal 

● Holly had a leave of absence granted under the FMLA due to 

the birth of her baby who arrived via caesarian

○ During the c-section, a doctor cut her bowel leading to a bowel 

resection

○ Doctor advised an additional five days off to recover 

● Human resources emailed Holly explaining the additional 

days exceeded FMLA leave and she needed principal 

approval

Holly v. Vicksburg Warren Sch. Dist.
2023 U.S. Dist. LEXIS 218747 (S.D. Miss. Dec. 8, 2023)



● Holly had communicated with Principal previously about this 

so she believed she was approved 

● Holly did not come back to work on December 14th (original 

return date) and the principal recommended her termination

○ Holly was eventually terminated

● Various claims brought including two ADA claims 

○ Discriminatory Termination

○ Failure to Accommodate

Holly v. Vicksburg Warren Sch. Dist.
2023 U.S. Dist. LEXIS 218747 (S.D. Miss. Dec. 8, 2023)



● District Court

○ Discriminatory Termination: summary judgment for Holly 

■ Court says Holly was disabled within meaning of ADA, she was 

qualified, and she established a causal connection

● “Principal Batty recommended Holly's termination on 

December 14, the very first day of Holly's disability leave. 

Holly was fired three days later. The temporal distance 

between Holly's disability leave and her termination is, 

therefore, between zero and three days. That temporal 

proximity is more than sufficient to establish a causal link at 

the prima facie stage.”

Holly v. Vicksburg Warren Sch. Dist.
2023 U.S. Dist. LEXIS 218747 (S.D. Miss. Dec. 8, 2023)



● District Court

○ Failure to Accommodate Claim: summary judgment for Holly

■ District makes three arguments: 

● Holly never asked for an accommodation

● Holly never asked for time off 

● District was not notified how more time off would address 

Holly’s ailments

Holly v. Vicksburg Warren Sch. Dist.
2023 U.S. Dist. LEXIS 218747 (S.D. Miss. Dec. 8, 2023)

“[T]hough, Holly didn't need to utter magic words like, I am 
requesting a reasonable accommodation under the Americans 
with Disabilities Act. She satisfied the ADA by ‘explain[ing] 
that the proposed adjustment in working conditions is for a 
medical condition-related reason.’”
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“Regarding (b), the District's brief points to no evidence to 
support the proposition that Holly never asked for time off. 
The December 7 email from the District's Human Resources 
department reveals, in fact, that the District understood 
Holly's request as one for time off.”



● District Court

○ Failure to Accommodate Claim: summary judgment for Holly

■ District makes three arguments: 

● Holly never asked for an accommodation

● Holly never asked for time off 

● District was not notified how more time off would address 

Holly’s ailments

Holly v. Vicksburg Warren Sch. Dist.
2023 U.S. Dist. LEXIS 218747 (S.D. Miss. Dec. 8, 2023)

“Regarding (b), the District's brief points to no evidence to 
support the proposition that Holly never asked for time off. 
The December 7 email from the District's Human Resources 
department reveals, in fact, that the District understood 
Holly's request as one for time off.”

● Court says the question is “how was the District supposed to know whether 
five days off would actually support Holly's recovery from a bowel resection?”

○ ADA has the answer = interactive process (“In other words, the District 
could have asked her.”)

○ “The District had plenty of time to inquire. It just never availed itself of 
the opportunity. Instead, it leapt to termination without any back-and-
forth.”



● Smith worked in the school system for 27 years 

● Before 2020-21 SY Smith took leave under the FMLA for 

heart and kidney transplant surgeries 

○ January 2021 medical providers provided a letter:

■ “‘[w]hile working virtually would be the safest option for [Smith] 

given his immunosuppressed status,’ the SCBE should discuss 

with his doctor and Smith whether ‘he would be required to return 

to work in person.’” 

■ Letter included precautions for Smith if he worked in person

● After FMLA leave ended Smith worked remotely in line with 

district policy until district returned to in person March 2021

Smith v. Shelby Cty. Bd. of Educ.
2024 U.S. App. LEXIS 19388 (6th Cir. Aug. 1, 2024)



● Smith sought an accommodation to teach remotely 

○ Principal emailed options including: 

■ Plan A: Smith teach remote from class while students observed in 

a nearby computer lab with an educational assistant present 

■ Plan B: Same as plan A but allows Smith to instruct from 

gymnasium which has a private restroom and isolated entrance 

○ Smith turned down these options

● Smith refused to return to work and was suspended leading 

to this suit

Smith v. Shelby Cty. Bd. of Educ.
2024 U.S. App. LEXIS 19388 (6th Cir. Aug. 1, 2024)



● 6th Circuit:

○ Looking at whether Smith’s withdrawal from the interactive 

process: 

■ “There is ample evidence in the record here that the SCBE acted 

in good faith in its interactions with Smith. Pointer and Prater had 

multiple communications with Smith, followed up with proposals 

attempting to respond to Smith's health needs, and continued to 

explore options even after Smith's suspension. The SCBE's good 

faith participation in the interactive process came with 

ramifications for Smith: "if an individual rejects [an employer's] 

reasonable accommodation, the individual will no longer be 

considered a qualified individual with a disability" under the ADA.”

Smith v. Shelby Cty. Bd. of Educ.
2024 U.S. App. LEXIS 19388 (6th Cir. Aug. 1, 2024)



● 6th Circuit:

○ Multiple proposed accommodations demonstrate willingness 

from the district to engage in the interactive process

■ “Smith chose silence over working with the SCBE to find a 

meaningful solution that would reconcile his health-related 

limitations with the SCBE's in-person or on-site requirements. 

Considering that the SCBE readily met with Smith and crafted 

possible accommodations that took into account the health 

risk at the heart of Smith's request, the SCBE cannot now 

be held responsible for Smith's withdrawal from the 

process.”

Smith v. Shelby Cty. Bd. of Educ.
2024 U.S. App. LEXIS 19388 (6th Cir. Aug. 1, 2024)



ADA and Web Accessibility



Web Accessibility

● Title II of the ADA was updated on April 24, 2024 for digital 

accessibility

● When must schools be compliant? 

○ Schools in cities of 50,000 people or more: April 24, 2026

○ Schools located in cities of 49,999 or less: April 26, 2027



Why this rule?

● Purpose of the rule: 

○ “It is critical to ensure that individuals with disabilities can 

access important web content and mobile apps quickly, easily, 

independently, privately, and equally. Accessible web content 

and mobile apps help to make this possible. By allowing 

individuals with disabilities to engage more fully with their 

governments, accessible web content and mobile apps also 

promote the equal enjoyment of fundamental constitutional 

rights, such as rights with respect to speech, assembly, 

association, petitioning, voting, and due process of law.”



What does this rule do?

● Requires compliance with the Web Content Accessibility 

Guidelines (WCAG) Version 2.1, Level AA

○ https://www.w3.org/WAI/standards-guidelines/wcag/

● Both web content and mobile applications need to be in line 

with the accessibility standards

https://www.w3.org/WAI/standards-guidelines/wcag/


A Few Exceptions

● Five specific exceptions from compliance: 

○ Archived web content

○ “[P]reexisting conventional electronic documents, unless such 

documents are currently used to apply for, gain access to, or 

participate in the public entity's services, programs, or 

activities

○ “[C]ontent posted by a third party, unless the third party is 

posting due to contractual, licensing, or other arrangements 

with the public entity”



A Few Exceptions

● Five specific exceptions from compliance: 

○ “[C]onventional electronic documents that are about a specific 

individual, their property, or their account and that are 

password-protected or otherwise secured”

○ Pre-existing social media posts



Pregnant Workers Fairness Act



PWFA

● Pregnant Workers Fairness Act

○ Went into effect June 18, 2024

○ Schools are considered covered entities which must adhere to 

the new law

○ “[R]equires a covered employer to provide a ‘reasonable 

accommodation’ to a qualified employee’s or applicant’s known 

limitations related to, affected by, or arising out of pregnancy, 

childbirth, or related medical conditions, unless the 

accommodation will cause the employer an ‘undue hardship.’”

■ https://www.eeoc.gov/wysk/what-you-should-know-about-

pregnant-workers-fairness-act

https://www.eeoc.gov/wysk/what-you-should-know-about-pregnant-workers-fairness-act
https://www.eeoc.gov/wysk/what-you-should-know-about-pregnant-workers-fairness-act


Who is a “qualified employee”?

● A qualified employee is one who either:

○ “[W]ith or without reasonable accommodation, can perform 

the essential functions of the employment position” or

■ ADA language 

○ Cannot perform one or more essential function if: 

■ Inability to perform essential functions is temporary

■ Essential functions could be performed in the near future

● “If the employee is pregnant, it is presumed that the 

employee could perform the essential function(s) in the near 

future because they could perform the essential function(s) 

within generally 40 weeks of its suspension

■ Inability to perform can be reasonably accommodated



What is the meaning of “known 
limitation?”

● Known limitation means a physical or mental condition 

related to, affected by, or arising out of pregnancy, 

childbirth, or related medical conditions that the employee 

or the employee's representative has communicated to the 

covered entity, whether or not such condition meets the 

definition of disability specified in section 3 of the Americans 

with Disabilities Act of 1990, 42 U.S.C. 12102.

○ 29 C.F.R. § 1636.3



PWFA Prohibitions

● Covered Employers Cannot: 

○ Fail to make a reasonable accommodation for known limitations 

unless would cause undue hardship 

○ Require acceptance of an accommodation not arrived at through 

the interactive process

○ Deny opportunity based on need for reasonable accommodation

○ Require the taking of leave if reasonable accommodation exists

○ Punish or retaliate

○ Coerce individuals exercising their rights or assisting others



What are “reasonable 
accommodations?”

● PWFA provides examples of possible reasonable 

accommodations but list is not exhaustive and can include: 

○ Frequent breaks

○ Sitting/standing 

○ Schedule changes

○ Telework

○ Parking

○ Light duty 

○ Job restricting

○ Temporarily suspending one or more essential functions

■ 29 C.F.R. § 1636.3(i)



Undue Hardship
29 C.F.R. § 1636.3(j)



FMLA



Employer Notice Requirements
DOL Fact Sheet #28D



FMLA: 2 Questions

● Is the employee eligible for leave?

● Is the employee requesting FMLA-eligible leave (no matter 

their intent?)



Question 1: Is the employee eligible 
for leave?

● Is the employee eligible for leave?

○ Eligible employees:

■ Have worked 1,250 hours during the last 12 months prior to the 

start of leave;

■ Work at a location where the employer has 50 or more employees 

within 75 miles; AND

■ Have worked for the employer for 12 months before their leave 

begins

● 12 months need not be consecutive



Question 2: Is the employee 
requesting FMLA-eligible leave?

● Question you need to ask: “Based on what we know, do we 

need and/or want additional information to be certified by 

the health care provider?”

○ Once Eligibility & Rights document is sent, you await 

certification of health care provider if requested 

● Then, look at all information and determine if the leave 

requested is eligible

● No need to certify childbirth unless leave is taken due to 

pregnancy complications or post delivery leave to care for 

sick infant



How much leave?

● 12 workweeks in any 12 months for most, 26 workweeks for 

military caregiver leave

● Employee’s actual workweek is basis for determining the 

leave entitlement

● Employee does not accrue FMLA leave at any particular 

hourly rate

● See Fact Sheet #28H for additional information on 12-

month period under the FMLA 

○ https://www.dol.gov/agencies/whd/fact-sheets/28h-fmla-12-

month-period

https://www.dol.gov/agencies/whd/fact-sheets/28h-fmla-12-month-period
https://www.dol.gov/agencies/whd/fact-sheets/28h-fmla-12-month-period


Intermittent Leave

● Intermittent leave may be taken for:

○ Employee’s or qualifying family member’s serious health 

condition when the leave is medically necessary

○ Covered service member’s serious injury or illness when the 

leave is medically necessary

○ A qualifying exigency arising out of a military member’s 

covered active duty status



Increments

● Must be medically necessary

● Minimum increments:

○ School must account for the leave using an increment no 

greater than the shortest period of time that school uses to 

account for use of other forms of leave provided that it is not 

greater than one hour and provided further than an 

employee’s FMLA leave entitlement may not be reduced by 

more than the amount of leave actually taken 



Retroactive Designation

● If you fail to properly designate leave, retroactive designation may 

be available

○ “Retroactive designation. If an employer does not designate leave as 

required by §825.300, the employer may retroactively designate leave 

as FMLA leave with appropriate notice to the employee as required by 

§825.300 provided that the employer's failure to timely 

designate leave does not cause harm or injury to the employee.

In all cases where leave would qualify for FMLA protections, an 

employer and an employee can mutually agree that leave be 

retroactively designated as FMLA leave.”

● Employee could “start” FMLA leave long after the absence begins



● Ms. Derrick was a secretary

● Ms. Derrick’s supervisor contacted the school’s HR 

department due to concern over her work performance

○ Ms. Derrick was to be placed on a Personal Improvement Plan

● After HR meeting Ms. Derrick that night began to suffer 

“from chest pain, headaches, pre-syncope episodes, 

persistent anxiety, fatigue, and panic episodes”

○ Doctor’s recommended that she stay out of work 

○ She initially received FMLA leave for a month and a half

Derrick v. City of E. Providence
2023 U.S. Dist. LEXIS 156226 (D.R.I. Sep. 5, 2023)



● After receiving a request from Ms. Derrick’s doctor to extend 

the leave the district began to wonder if Ms. Derrick was 

faking symptoms to avoid the PIP discussed with HR

○ District asked for Ms. Derrick to be assessed by its own 

physicians

● Ms. Derrick elected to retire rather than comply with getting 

a second medical opinion

● After retirement, Ms. Derrick became trained to be a teacher 

assistant

Derrick v. City of E. Providence
2023 U.S. Dist. LEXIS 156226 (D.R.I. Sep. 5, 2023)



● After being hired as a substitute, Ms. Derrick was 

terminated and informed sit was because she had not 

completed the PIP from her role as an administrative 

assistant

● Various claims brought including alleged FMLA violation

○ Alleged both interference and retaliation

Derrick v. City of E. Providence
2023 U.S. Dist. LEXIS 156226 (D.R.I. Sep. 5, 2023)



● District Court

○ Interference Claim: denies summary judgment for Derrick

■ District had reason to doubt the validity of the request to 

extension for FMLA leave and seek a second opinion given 

○ Retaliation Claim: grants summary judgment for Derrick

■ Ms. Derrick has shown a prima facie case of FMLA retaliation 

based on decision to terminate from substitute role

● Testimony from district: “I felt like she should have tried to 

do the PIP plan. . . . I didn't feel that that's the way of a team 

player, cooperative person wanting to do this.”

○ Testimony indicates that rather than having a legitimate reason 

for terminating district retaliated for use of FMLA leave

Derrick v. City of E. Providence
2023 U.S. Dist. LEXIS 156226 (D.R.I. Sep. 5, 2023)



Uniform Grant Guidance



Uniform Grant Guidance

● Biden-Harris Administration released updates to the Office 

of Management and Budget’s Guidance for Federal Financial 

Assistance

● Changes go into effect October 1, 2024

● Stated goals are to:

○ Reduce unnecessary compliance costs

○ Remove barriers to entry

○ Ensure assistance serves intended communities



Big Changes to Be Aware Of

● The UGG increases the value of equipment at the end of a 

grant period that “may be retained, sold, or otherwise 

disposed of with no further responsibility to the Federal 

agency” from $5,000 to $10,000.

● The same goes for unused supplies that increases from 

$5,000 to $10,000.



Big Changes to Be Aware Of

● The single audit threshold increases from $750,000 to 

$1,000,000. (School auditors rejoice!)

● If you utilize the de minimis indirect rate for grants, that 

amount increases from 10% to 15% for indirect costs.

● The amount of indirect costs increases from $25,000 to 

$50,000.



What to do? 

● Review policies related to purchases using federal grant 

fund 

● Make sure language of policies is consistent with the 

guidance: 

○ UGG uses term “simplified acquisitions” instead of “small 

purchases”

● Veteran-owned businesses now on list of preferred vendors



ksb@ksbschoollaw.com
(402) 804-8000

Questions?
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