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Disclaimers

e KSB School Law represents only public schools and related entities

(like Cooperatives).
o We DO NOT represent teachers, students, parents, or district
employees.

e This presentation and these slides DO NOT constitute legal advice.

e Neither this presentation nor these slides shall be construed to
create an attorney-client relationship between you and KSB School
Law or between you and us.

e You should have no expectation of confidentiality or that anything
we discuss today is privileged.
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Background

“Normally we do a background check, but...”




Why this Matters

e FLSA noncompliance can have costly impacts for schools
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DOL can impose civil penalties of up to $1,000 per violation
The DOJ can criminally prosecute for willful violations and
impose fines up to $10,000 per violation

Employees can sue for back wages, liquidated damages,
attorney’s fees, and court costs




DoL Audits

e Found violations in 2/3 of schools audited

e Ordered a total of $33 million in back wages and penalties
so far

e Repeat offenders account for only 3% of violations and
4.5% of damages

e DOL statement: “There is a systemic failure of school
districts to understand and comply with basic wage and
hour laws.”




Complaints and Lawsuits by
Employees

e Complaints: disgruntled employee calls DOL
o Can lead to systemic audit
o Back pay
o Penalties

e Lawsuits

o Successful plaintiffs can collect double damages
m Solis v. SCA Rest. Corp., 938 F. Supp.2d 380 (E.D.N.Y. 2013)
(liguidated damages should be the norm, not the exception in
FLSA litigation)




Basics
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“"We're getting back to basics.”




FLSA Rundown

e All employees must be paid minimum wage and overtime

for hours over 40
e Exempt if executive, administrative, professional
o All of the following tests must be met:

m Paid a salary
m Salary is above a minimum amount sent by DoL

m Primarily perform exempt duties
o We will come back to this




What's new?

SCHOOL LAW

e April 23, 2024 Dol released final rule: Defining and
Delimiting the Exemptions for Executive, Administrative,
Professional, Outside Sales, and Computer Employees

DATE

STANDARD SALARY LEVEL

HIGHLY COMPENSATED EMPLOYEE TOTAL ANNUAL COMPENSATION THRESHOLD

Before July 1,2024

$684 per week (equivalent to $35,568 per year)

$107,432 per year, including at least 5684 per week paid on a salary or fee basis.

July 1, 2024

$844 per week (equivalent to $43,888 per year)

$132,964 per year, including at least $844 per week paid on a salary or fee basis.

January 1, 2025

$1,128 per week (equivalent to 558,656 per year)

$151,164 per year, including at least $1,128 per week paid on a salary or fee basis.

July 1, 2027, and every 3

years thereafter

To be determined by applying to available data the methodology used to set the

salary level in effect at the time of the update.

To be determined by applying to available data the methodology used to set the

salary level in effect at the time of the update.




Mayfield v. United States DOL
2024 U.S. App. LEXIS 23145 (5th Cir. Sep. 11, 2024)

e Challenge to the minimum salary increase
o Argues that department exceeded authority

e 5th Circuit
o Construing the agency action in one of two ways shows DolL

had authority
m Dol is defining what it means to work in an executive,
administrative or professional capacity or
m Dol sets a limit on the test for exemption

o Joins the D.C. Circuit, 2nd Circuit, 6th Circuit, and 10th Circuit
holding that DoL has “the statutory authority to promulgate
the Minimum Salary Rule”




So how does this apply?

SCHOOL LAW

32. How does the salary level apply to employees at schools, including colleges and universities?

Under the final rule the standard salary level is $844 per week beginning July 1, 2024. The standard salary level will increase to $1,128 per week beginning
January 1, 2025. Employees who are exempt under the EAP exemption generally must receive the full standard salary level for any week in which the
employee performs any work, regardless of how many days or hours they work. However, exempt employees do not need to be paid for any workweek in
year only needs to receive the standard salary level during the 10-month work period. Additionally, employers may prorate over a full year the salary of an
otherwise exempt employee who has a duty period of less than one year. See WHD Field Operations Handbook 22h12. Accordingly, a school may employ a
nurse on a 10-month basis and pay the nurse the standard salary level only in the weeks in which the nurse works. Alternatively, the school may spread the
nurse's salary payments over 12 months rather than 10 even though each individual payment would be less than the standard salary level.




Possible New News!

e Supreme Court this term is hearing the case E.M.D. Sales,
Inc. v. Carrera
o Case is looking at the standard of proof that employers must
meet to show an employee is exempt from the FLSA
o Debate is between whether a higher standard, clear and
convincing, is required rather than a lower standard,
preponderance of the evidence




Exemptions
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“If you exclude job performance, you're
actually doing quite well.”




Three Tests for Exemption

e Salary Level
e Salary Basis
e Job Duties

Salary Level




Exempt Employees

e Exempt employees must meet all three provisions:
o Be paid a minimum amount

o Be paid on a salary basis
m Cannot just pay on a salary basis and fail to meet other prongs
o Perform specific job duties




Sticking Issue: Specific Job Duties

e Specific job duties under the FLSA include:
o Executive employees
o Administrative employees
o Learned professionals
o Computer employee exception




“"White Collar” Exemptions

e Section 13(a)(1) of the FLSA provides an exemption from
both minimum wage and overtime pay for employees who
are employed in a bona fide:

o Executive;

o Administrative;

o Professional; or

o OQutside Sales capacity




Executive Employees

e Management: PRIMARY DUTY is management of business or

customarily recognized department or subdivision
o Setting and adjusting employee pay and hours
o Maintaining production or sales records
o Evaluating employee performance
o Handling employee complaints and grievances




What’'s the meaning of “primary
duty?”

e Primary duty “"means the principal, main, major or most
important duty that the employee performs. Determination
of an employee's primary duty must be based on all the
facts in a particular case, with the major emphasis on the

character of the employee's job as a whole”
o https://www.dol.gov/agencies/whd/fact-sheets/17b-overtime-

executive



https://www.dol.gov/agencies/whd/fact-sheets/17b-overtime-executive
https://www.dol.gov/agencies/whd/fact-sheets/17b-overtime-executive

Executive Employees

e Supervision: customarily and regularly supervises work of
two or more other employees in department
e Authority: hires or fires other employees
o Or recommendations as to hiring, firing, or other status
changes given particular weight
o Administration has expressed concern about managers who
perform other work




Administrative Employees

e Primary duty is:
o Performance of office or non-manual work
o Directly related to management or general operations of
employer or employer’s customers
o DOL regulation specifically provides that school secretaries are
not exempt administrative employees




Administrative Employees

e Discretion: primary duty includes exercise of discretion and
independent judgment with respect to matters of
significance

o Exercise of discretion and independent judgment means

comparing and evaluating possible courses of conduct and
acting or making decision after various possibilities considered




Administrative Functions and
Educational Establishments

“Academic administrative functions include operations directly in the field of
education, and do not include jobs relating to areas outside the educational
field. Employees engaged in academic administrative functions include: the
superintendent or other head of an elementary or secondary school system,
and any assistants responsible for administration of such matters as curriculum,
quality and methods of instructing, measuring and testing the learning potential
and achievement of students, establishing and maintaining academic and
grading standards, and other aspects of the teaching program; the principal
and any vice-principals responsible for the operation of an elementary or
secondary school; department heads in institutions of higher education
responsible for the various subject matter departments; academic counselors
and other employees with similar responsibilities.”




Computer Employee Exceptions

e Must be compensated on a salary or fee basis at a rate not
less than standard salary level

e Must be employed as a computer systems analyst,
computer programmer, software engineer, or other similarly
skilled worker in the computer field performing the following

duties;




Computer Employee Exceptions

e The employee’s primary duty must consist of:

o The application of systems analysis techniques and procedures,
including consulting with users, to determine hardware, software or
system functional specifications;

o The design, development, documentation, analysis, creation, testing or
modification of computer systems or programs, including prototypes,
based on and related to user or system design specifications;

o The design, documentation, testing, creation or modification of
computer programs related to machine operating systems; or

o A combination of the aforementioned duties, the performance of which
requires the same level of skills




Teachers are Exempt Regardless of
the Salary Paid

“"Exempt teachers include, but are not limited to: Regular academic teachers;
teachers of kindergarten or nursery school pupils; teachers of gifted or disabled
children; teachers of skilled and semi-skilled trades and occupations; teachers
engaged in automobile driving instruction; aircraft flight instructors; home
economics teachers; and vocal or instrumental music instructors. Those faculty
members who are engaged as teachers but also spend a considerable amount
of their time in extracurricular activities such as coaching athletic teams or
acting as moderators or advisors in such areas as drama, speech, debate or
journalism are engaged in teaching. Such activities are a recognized part of the
schools' responsibility in contributing to the educational development of the
student.”

e 29 C.F.R. § 541.303(b)




Teacher Exemption Continued

“"The possession of an elementary or secondary teacher's certificate provides a clear
means of identifying the individuals contemplated as being within the scope of the
exemption for teaching professionals. Teachers who possess a teaching certificate
qualify for the exemption regardless of the terminology (e.g., permanent,
conditional, standard, provisional, temporary, emergency, or unlimited) used by the
State to refer to different kinds of certificates. However, private schools and public
schools are not uniform in requiring a certificate for employment as an elementary or
secondary school teacher, and a teacher's certificate is not generally necessary for
employment in institutions of higher education or other educational establishments.
Therefore, a teacher who is not certified may be considered for exemption, provided
that such individual is employed as a teacher by the employing school or school
system.”

e 29 C.F.R. §541.303(c)




Questions to Ask

e How many employees does the position regularly supervise?
e Does the employee exercise judgment and discretion?
o Record examples

e What department/unit is the employee head of?

e Does the employee exercise managerial functions such as
assigning work, directing employees, disciplining
employees, training employees, etc.?

e Is the employee closely supervised by another individual?




Considerations

e Review all school staff and their FLSA classification
o Make sure those individuals you are paying a salary to are
truly exempt

e On the flipside, you might have classified staff who can be
switched from non-exempt to exempt




Part Time and Part Year Staff

The standard salary level is not prorated for part-time employees. However, exempt employees
need not be paid for any workweek in which they perform no work. See 29 CFR 541.602(a)(1)

Therefore, an exempt employee who works for a school 10 months out of the year only needs to
receive the required salary level during the 10-month work period. See 29 CFR 541.602(a)(1)@ . The

standard salary level is a weekly earnings threshold, not an annual earnings threshold.

Additionally, employers may prorate over a full year the salary of an otherwise exempt employee
who has a duty period of less than one year. Accordingly, a school may employ a nurse on a 10-
month basis and pay the nurse the standard salary level only in the weeks in which the nurse
works. Alternatively, the school may spread the nurse's salary payments over 12 months rather
than 10 even though each individual payment would be less than the standard salary level.




Jackson v. Laurens Cty. Sch. Dist.
707 F. Supp. 3d 1401 (S.D. Ga. 2023)

Jackson worked as a full time school bus driver
Jackson claims he was told he would be paid $ 1,400-1,800

a month
o Jackson raised the pay issue throughout his employment

Jackson was terminated following various complications
from COVID

Various claims brought including a FLSA claim




Jackson v. Laurens Cty. Sch. Dist.
707 F. Supp. 3d 1401 (S.D. Ga. 2023)

e District Court:
o Jackson alleges district did not pay $7.25 an hour

“The School District shows as follows. Its pay schedule for school
bus drivers during the relevant time period was $9450 for 180
workdays spread out over an entire year.4 Thus, Jackson had a
daily rate of pay of $52.50 ($9450/180). With this daily rate of
pay, Jackson's weekly rate (five-day work week) was $262.50. At
a weekly rate of $262.50, Jackson would only fall below minimum
wage if he worked more than 36 hours per week ($262.50/$7.25
= 36.21). Because the evidence shows that Jackson averaged 26
hours per week - and never more than 36 hours - he was paid
minimum wage.”




Jackson v. Laurens Cty. Sch. Dist.
707 F. Supp. 3d 1401 (S.D. Ga. 2023)

e District Court:
o Jackson argues his weekly rate is determined by dividing
monthly salary by 4 weeks
m Court says “Jackson's calculations are improperly premised on a
full annual work schedule. That is, while their pay was spread out
over twelve months, school bus drivers did not work twelve
months”




Overtime
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“We're in triple overtime here, folks, and I gotta tell ya,
I'm getting pretty tired of watching basketball
at this point.”




Minimum Wage and OT

e SD minimum wage for 2024 - $11.20 per hour

e Nonexempt employees must receive overtime pay for hours
worked over 40 per workweek at a rate not less than one
and one-half times the regular rate of pay

e Overtime does not apply to paid leave
o Ex. Holiday, vacation, or sick leave is not counted towards
hours worked for OT purposes




Compensatory Time

e Allowed if:

o 1.5 hours per overtime hour worked
o Employees agree to it in advance
o Agreement should be in writing

e Can't accumulate over 240 hours
e Employer can require employee to take comp time

e Can pay cash for comp time “at any time”
o Must be paid out to employee if they leave

e Employer may deny comp time leave request if the request
unduly disrupts the operations of the employer




What about coaches?

“Coaches qualify for the exemption if their primary duty is
teaching and imparting knowledge to students in an educational
establishment. 'Those faculty members who ... spend a
considerable amount of their time in extracurricular activities
such as coaching athletic teams ... are engaged in teaching.
Such activities are a recognized part of the schools’

responsibility in contributing to the educational development of

the student.” 29 C.F.R. § 541.303(b).”
e Dol Opinion Letter,

https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/2018 01 05 06 FLSA.pdf



https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/2018_01_05_06_FLSA.pdf

What about coaches?

“"Assuming that the coaches are not also employed by the school or
school district in a different, nonexempt capacity, we believe they
qualify for exemption as teachers under the FLSA. Unlike other
exempt professional employees, teachers are not subject to the
salary requirements in 29 C.F.R. § 541.300 or 29 C.F.R. §§
541.600-.606. The FLSA itself imposes no minimum wage or
overtime pay requirements for employees exempt under section
13(a)(1), including teachers. Therefore, the school may pay its

coaches who are exempt teachers as it deems appropriate.”
e DoL Opinion Letter,

https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/2018 01 05 06 FLSA.pdf



https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/2018_01_05_06_FLSA.pdf

Coleman v. Indep. Sch. Dist. No. 1-41
2022 U.S. Dist. LEXIS 16721 (W.D. Okla. Jan. 31, 2022) &

e District hired Coleman as a teacher

assistant/paraprofessional
o Written agreements provides Coleman would work a seven-
hour workday for $11.45 an hour
o Undisputed employment was a non-exempt position under the
FLSA
o Contract makes no mention of after school coaching duties
e Coleman was as an assistant varsity girls basketball coach
o District paid Coleman a pro-rated coaching stipend based on
teachers coaching stipend




Coleman v. Indep. Sch. Dist. No. 1-41
2022 U.S. Dist. LEXIS 16721 (W.D. Okla. Jan. 31, 2022) &

e District terminated Coleman leading to a dispute over

alleged unpaid coaching and overtime wages |
o “It is disputed as to how much Mr. Coleman was to be paid for
this coaching role, its effects on his overtime eligibility
pursuant to the FLSA, and whether the Plaintiff entered into an
oral agreement with the director of athletics to increase his
wages to $20 per hour.”

e Before the court on a summary judgment motion




Coleman v. Indep. Sch. Dist. No. 1-41
2022 U.S. Dist. LEXIS 16721 (W.D. Okla. Jan. 31, 2022)

e District Court: denies motion for summary judgement
o The written contract is silent as to Coleman’s coaching duties

and compensation for those duties

m This means “the Court finds there is a genuine dispute as to
material fact as to what Plaintiff should have been paid for his
coaching duties and whether the District violated the FLSA by
failing to pay Mr. Coleman overtime for the hours he worked in
excess of forty hours per week”

m Matter for a jury to determine whether compensation was
supposed to a prorated coaching stipend, whole stipend, standard
contract wage with overtime, or subject to a separate oral
agreement




How about classified staff and extra
duty?

e These employees are non-exempt in both their regular
school job and their extra duty job

e All hours must be considered for computing overtime

e These employees must keep an accurate count of all hours
spent working in the school and also coaching
e Many schools in SD are out of compliance with this




How about classified staff and extra
duty?

e Typically not covered by a negotiated agreement so there is

no legal requirement to pay them a stipend or the same as
certified coaches

e You can pay an hourly rate
e Regardless of how you pay them, the DOL always calculates

an hourly rate for non-exempt employees when enforcing
the FLSA




What about an employee that has
two or more rates?

e EXx. Paraprofessional who also drives bus
o Don't pay bus drivers by the route!
e Two options are available — weighted average or accrual
method
o Weighted average is the default method by the courts and DOL
o Accrual method may lead to cost savings but is more intensive

for record keeping purposes
m Accrual method must be agreed to in advance and be in writing




Other Solutions

e Prohibit overtime
o Burden on supervisors to monitor this
e Limit classified staff in extra duty positions
e Utilize flex time
o Example: If an employee works ten hours on Monday, the
school could simply send the employee home two hours early
on Friday
e Ask classified staff to volunteer in positions
o Volunteer service agreement
e Utilize comp time




Dock Days

“When you say New Year’s resolution are you talking
calendar year? Or fiscal year?”




Dock Days Basics

e An employee is not paid on a salary basis if deductions from
the predetermined salary are made for absences occasioned

by the employer or by the operating requirements of the
businesses

e If the employee is ready, willing and able to work,

deductions may not be made for time when work in not
available




Permitted Salary Deductions

e Seven exceptions from the “no pay-docking” rule

o Absence from work for one or more full days for personal
reasons, other than sickness or disability

o Absence from work for one or more full days due to sickness or
disability if deductions made under a bona fide plan, policy or
practice of providing wage replacement benefits for these
types of absences

o To offset any amounts received as payment for jury fees,
witness fees, or military pay




Permitted Salary Deductions

e Seven exceptions from the “no pay-docking” rule

o Penalties imposed in good faith for violating safety rules of
“major significance”

o Unpaid disciplinary suspension of one or more full days
imposed in good faith for violations of workplace conduct rules

o Proportionate part of an employee’s full salary paid for time
actually worked in the first and last weeks of employment

o Unpaid leave taken pursuant to the Family and Medical Leave
Act




Culver v. Metro Sch. Dist.
2022 U.S. Dist. LEXIS 174657 (S.D. Ind. 2022)

Plaintiff worked as network administrator

Was paid hourly and, if he worked more than forty hours in
a week, could either get time-and-a-half pay or one hour of
compensatory time for each overtime hour

Sued, claiming underpaid for compensatory time (not 1.5)
School filed motion for summary judgement based on
exemption

Court: school docked for tardies and partial absences
Summary judgement denied




Quick Hits
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“Tom, come quick! Kinney in accounting has come up
with a way to put a price on happiness!”




Recording Hours Worked

e FLSA requires information kept by employer to be accurate
e Specific records employers must maintain include:
o Time and day of week when employee’s workweek begins
o Hours worked each day
o Total hours worked each workweek
o Basis on which employee’s wages are paid
e Watch out for paper timesheets
o Don't allow staff to simply record 8:00 AM - 4:00 PM every
day
e Consider a timeclock system




Recording Hours Worked

e If you grant breaks of a short duration (5-20 minutes), the
time must be counted as work

e Breaks of 30 or more do not have to be compensated if the
employee is completely relieved of duty

e You are not legally required to provide your employees a
lunch break




Labor Posters

e Make sure to place posters in a

location where all staff will see them
o What about bus drivers?
o Custodians?

e https://dlr.sd.gov/employment laws

/posting reguirements.aspx

EMPLOYEE RIGHTS

UNDER THE FAIR LABOR STANDARDS ACT



https://dlr.sd.gov/employment_laws/posting_requirements.aspx
https://dlr.sd.gov/employment_laws/posting_requirements.aspx

Job Descriptions

e ADA compliant job descriptions are a must
o The DOL will consider the description when determining if a
position is exempt
e Include a list of essential functions
o “those functions that the individual who holds or desires the
position must be able to perform unaided or with the
assistance of a reasonable accommodation”
e Include a signature line on the job description and give with
contracts in the spring
e DO NOT HAVE JOB DESCRIPTIONS IN POLICY




Questions? KSB

SCHOOL LAW

ksb@ksbschoollaw.com
(402) 804-8000
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