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Disclaimers

● KSB School Law represents only public schools and related 
entities (like educational cooperatives).
● We DO NOT represent teachers, students, parents, or district 

employees.
● This presentation and these slides DO NOT constitute legal 

advice.
● Neither this presentation nor these slides shall be construed to 

create an attorney-client relationship between you and KSB 
School Law or between you and us.

● You should have no expectation of confidentiality or that 
anything that we discuss today is privileged.



ksbschoollaw.com/calendar



Overview

● All Construction and Facilities Projects (big or small) require 
a lot of choices.

● At the beginning, you should answer:
● Who are the people that I need to involve?
● What is our plan?



Who needs to be involved (and when)?



Who needs to be involved (and when)?

● District representative
○ Superintendent
○ Board Building and Grounds Committee?
○ Think about facility/maintenance expertise

School 
District



Who needs to be involved (and when)?

● Board
● Building & Grounds Committee?

● School Lawyer
● Design Professional (Architect/Engineer)
● Public Finance Advisor(s)
● Owners’ Rep / Educational Consultant



But, KSB, we heard . . . .

● We don’t need a lawyer.

● They have a “standard” contract that they use for projects like 
ours.



School Lawyers

● We would not design your project.
● You don’t want your designer drafting your construction 

contracts.
● Ideal vs. Reality

● If everything goes perfectly and everyone is honest, then you 
rarely have to enforce your contract rights.

● Guess how often that happens?





School Lawyers

● The contracts that you need are not limited to the final 
construction contract, either.



Contracts for a Construction Project
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But, KSB, our manufacturer says .... 

● We don’t need an architect or an engineer.

● The manufacturer does projects all over the country and one of 
their engineers designed their product.



Public Improvement

● The “process of building, altering, repairing, improving, or 
demolishing any public infrastructure facility, including any 
utility infrastructure, structure, building, or other 
improvements of any kind to real property, the cost of 
which is payable from taxes or other funds under the control 
of the purchasing agency, and includes any local 
improvement for which a special assessment is to be levied”
● SDCL § 5-18A-1(22)



General Rule

● “Each contract for a public improvement shall have a 
licensed design professional actively involved in the 
project from the start of design through final 
completion as required by chapter 36-18A.”
● SDCL § 5-18B-45.



Architects and Engineers

● Not Merely a Legal Requirement
● Architects and Engineers add value

● Professional competence to carry out design goals (i.e., 
actually fix the problem)

● Get apples-to-apples bids by having good, comprehensive 
specifications

● Accountability for design/project
● Quality-based selection (like attorney, accountant, etc.)



But, KSB, we heard . . . .

● We don’t need to bid our project.

● We can just use the local contractor that helped us decide 
what we need to build.



Public Improvement Contracts

● “If the purchasing agency intends to enter into a contract 
for any public improvement that involves the expenditure of 
one hundred thousand dollars or more . . . the 
purchasing agency shall advertise for bids or 
proposals.”
○ SDCL § 5-18A-14



No Artificial Separation of Project 
Components (No “Bid-Splitting”)

● What if we break the project into separate “projects” and 
issue separate contracts?

● Can we avoid publicly bidding the projects then?
● Probably not.
● You can’t split the projects just to avoid the public bidding 

requirements.



W. Harrison Cmty. Sch. Dist. v. Iowa State 
Bd. of Pub. Instruction (Iowa App. 1984)

● School district issued invitation for firms to bid on an 
asbestos removal project to remove asbestos at two 
schools.

● Clegg was the low bid, but bid exceeded the statutory 
requirement ($25,000) requiring public bids



W. Harrison Cmty. Sch. Dist. v. Iowa State 
Bd. of Pub. Instruction (Iowa App. 1984)

● School district broke the work up into two separate projects, 
one for each school, and then re-solicited bids from other 
firms (but not low bidder on original scope of work).

● School district awarded contract to Advanced.
● Clegg challenged award, alleging violation of public bidding 

laws.



W. Harrison Cmty. Sch. Dist. v. Iowa State 
Bd. of Pub. Instruction (Iowa App. 1984)

● Board determined school district acted improperly:
● “[W]hile the [school] district generally has discretion in 

determining whether construction or repair work is to be 
done as one project or two or more, it may not divide such 
a project for the purpose of avoiding the requirements of 
the public bidding statute.”

● “[U]nder the circumstances of this case, the [school] district 
split up the repair project ‘for improper, inadequate and 
indefensible reasons.’”



Project Delivery Systems



Project Delivery Systems

● Competitive Sealed Bidding
● a.k.a., “Traditional,” Hard-Bid, Design-Bid-Build

● Competitive Sealed Proposals
● Construction Manager at Risk (CM@R)
● Design-Build (D-B)
● Construction Manager as Agent (CMA)



Competitive Sealed Bidding
SDCL § 5-18A-5

● Publication of invitations to bid
● Specific requirements for invitation, including description, 

contract terms, timeframes
● Public opening
● Unconditional acceptance without alteration, other than as 

provided by law
○ Can include evaluation criteria
○ If affecting price, must be objectively measurable

● All other things being equal, must be awarded to “lowest 
responsible and responsive bidder” that meets bid criteria



Construction Contract Needed
BEFORE the Bid

● For competitive sealed bids,
● “The invitation for bids shall include a purchase 

description, all contractual terms and conditions 
applicable to the procurement”
● SDCL § 5-18A-5(2).



Construction Contract Needed
BEFORE the Bid
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Construction Contract Needed
BEFORE the Bid

● Bid Process and Bid Package
● The proposed construction agreement will be a material 

term of the entire contract.
● It MUST be finalized BEFORE you can publicize bid 

invitations.
● Secure binding bids; avoid allowing low bidders to “pull out” 

of project.
● Avoid expensive change orders.



What goes in the bid package?

● From the school lawyer,
○ Invitation to Bidders (the Advertisement)
○ Instructions to Bidders
○ Construction Contract

■ Construction Agreement
■ Insurance and Bond Requirements
■ General Conditions
■ Payment Bond Form
■ Performance Bond Form
■ Davis-Bacon Wage Determination (and other Fed. Requirements)



What goes in the bid package?

● From the school lawyer,
○ Invitation to Bidders (the Advertisement)
○ Instructions to Bidders
○ Construction Contract

■ Construction Agreement
■ Insurance and Bond Requirements
■ General Conditions
■ Payment Bond Form
■ Performance Bond Form
■ Davis-Bacon Wage Determination (and other Fed. Requirements)



But, KSB, we heard . . . .

● We don’t need a payment bond.

● It only adds to our costs.



Performance and Payment Bonds 
Required

● “when any contract is entered into for the construction of public 
improvement or the furnishing of any material or labor 
therefor, the contractor is required, before commencing 
such work, to furnish surety in an amount not less than the 
contract price, for the faithful performance of the contract, 
with the additional obligation that the contractor shall 
promptly pay all persons supplying him with labor or 
material in the prosecution of the work provided for in the 
contract.”
● SDCL § 5-21-1.



Performance and Payment Bonds 
Required

● The school district is accountable:
● If a school district fails or neglects “to require the execution of 

the surety provided for in § 5-21-1,” the school district “shall 
be liable to pay any person who shall have performed labor or 
furnished any material that entered into the erection, 
alteration, repair or improvement of such building, the value of 
such work or material and an action may be maintained 
therefor”
● SDCL § 5-21-2



Handelan v. Smee Sch. Dist.
38 S.D. 29 (1916)

● School District hired General Contractor to construct a 
school building for $4,975

● GC furnished a surety bond securing performance only
○ triggered upon “default in the construction, erection, and 

completion of said school building”
○ Obligated surety to pay $10,000 or to complete the contract

● “This bond did not contain any condition or provision for the 
payment of all labor and material entering into the erection 
of said building.”



Handelan v. Smee Sch. Dist.
38 S.D. 29 (1916)

● Subcontractor entered into a $1,204 subcontract with GC for 
installation of plumbing, heating plant, and sheet metal 
work for the building.

● GC failed to complete the contract and the surety took over 
and completes the work.

● Subcontractor completed its work.
● School District pays Subcontractor some ($222) but not all 

of what Subcontractor claimed.
● Subcontractor sued to recover the balance due.



Handelan v. Smee Sch. Dist.
38 S.D. 29 (1916)

● Court construed statute similar to SDCL §§ 5-21-1 & 5-21-2
○ “The statute in terms declares that a failure or neglect to 

require the bond creates a liability against the district in 
favor of any person who shall have performed labor or 
furnished any material that entered into the erection of the 
building, and such liability arises by force of the statute, 
without regard to the solvency or insolvency of the principal 
contractor.”



Handelan v. Smee Sch. Dist.
38 S.D. 29 (1916)

● The Court rejected the argument that the law was 
unconstitutional:
○ “It cannot be doubted that the Legislature has the power to 

impose such a regulation upon a . . . school district, and 
thereby create an original liability on the part of such [school 
district] in favor of persons furnishing labor or material 
entering into the construction of such public buildings . . . .”

● The law declares that the school district “itself shall become 
liable when the required bond has not been given.”



A Word on Performance Bonds

● Not insurance.
● Financial security for a contractor’s performance.
● Surety’s payment obligations depend on specific language of 

the bond.
● Most likely, surety’s liability will be no greater than that of 

the principal (the contractor) on the bond.
● And can have has less liability.



What goes in the bid package?

● From the architect/engineer,
○ Drawings
○ Specifications
○ Project-Specific Supplementary Conditions
○ Project-Specific Special Conditions
○ Technical Reports
○ Etc.



Evaluating Bids



Evaluating Bids

● In a competitive sealed bid process, the contract must be 
awarded to the lowest responsible bidder

● Two-Step Process
○ Which bidders are responsible to perform THIS contract?
○ Which is the lowest bid that meets the project criteria?



Example Definition

● Responsible Bidder
○ A person who has the capability in all respects to perform fully 

the contract requirements, and the integrity and reliability 
which will assure good faith performance. 

Procurement Procedures Manual, Office of Procurement Management, Bureau of 
Administration (Sept. 5, 2023)



Evaluating Bids

● Responsibility Determination Examples
○ Ability and capacity to carry on the work
○ Equipment and facilities
○ Promptness
○ Quality of work previously done
○ Suitability to particular task
○ Other qualities as are found necessary to consider in order 

to determine whether or not bidder can perform contract in 
strict accordance with its terms

● This is a YES or NO answer.  NOT A RANKING.



Evaluating Bids

● Lowest Bid
○ Lowest price not necessarily determinative
○ School has discretion to determine whether and what bids 

offer the best value
○ Early completion date and quality of materials may offer 

more value
○ All other things being equal, lowest price should prevail.



What if all bids exceed our budget?

● Congratulations.  You are in good company.

● Three Options:
○ Reject All Bids
○ Award Construction Contract—as advertised
○ “If the lowest responsive and responsible bid for a public 

improvement project exceeds the final estimated project cost,” 
the school district “may negotiate with that low bidder for the 
construction of a public improvement at the most 
advantageous price.”  SDCL § 5-18B-5



Competitive Sealed Proposals
SDCL § 5-18A-7

● RFP process
○ State relative importance of price and other factors

● Public notice
● Open proposals so as to avoid disclosure of contents to 

competitors
● Post submission discussion can occur, providing each offeror 

fair and equal treatment for discussion and revision
○ No disclosure of any information from competitors

● Award to responsible offeror whose proposal confirms to the 
solicitation and is determined in writing to be most 
advantageous to district



Construction Management at Risk
SDCL §§ 5-18-B-42 to 5-18B44

● Determination that CM@R is in the public interest and not 
unreasonable duplicative

● Qualification-based selection of CM firm
● Specific contracting requirements
● Must have specific criteria for proposals BEFORE RFP
● Must have specific procedures for the solicitation and award 

BEFORE RFP



Construction Management at Risk
SDCL §§ 5-18-B-42 to 5-18B44

● Minimum procedural requirements:
○ Qualifying construction managers;
○ Preparing and submitting proposals;
○ Evaluating proposals;
○ Negotiation between the purchasing agency and those 

submitting proposals
○ Awarding CM contracts

● But what do those procedures and criteria need to be?



Construction Management at Risk
SDCL §§ 5-18-B-42 to 5-18B44

● Specific requirements for RFPs:
○ The identity of the purchasing agency;
○ A description of the proposed public improvement;
○ A description of the qualifications the construction manager will be 

required to have;
○ The procedures to be followed for submitting proposals, the 

criteria for evaluation of a proposal and its relative weight, and 
procedures for making awards;

○ The proposed terms and conditions for the construction 
management services contract, including a description of the 
scope of services to be provided



Design-Build
SDCL §§ 5-18B-20 to 5-18B-38

● Turnkey Concept: School District hires one entity (the Design-
Builder) to design and construct the project

● D-B can be used when the district determines that it is in the 
public interest AND
○ District requires a project design and construction time line that is 

faster than the traditional design/bid/build process would allow;
○ The complexity of the project requires close coordination of design 

and construction expertise or an extreme amount of coordination;
○ District requires early cost commitments; OR
○ The project can be defined at an early stage and the purchasing 

agency is able to specify all requirements



Design-Build
SDCL §§ 5-18B-20 to 5-18B-38

● Minimum Procedural Requirements (BEFORE RFP):
○ Selecting or designating a performance criteria developer (PCD) using a 

qualification based process and the procedure to prepare performance 
criteria;

○ Preparation and contents of a D-B RFP;
○ Qualifying or pre-qualifying D-Bs;
○ Preparing and submitting proposals;
○ Evaluating proposals;
○ Negotiations between the District an proposers prior to acceptance; and
○ Awarding and executing D-B contracts;
○ Awarding design-build contracts in the event of public emergencies; and
○ Acting on formal protests relating to the solicitation or award of design-

build contracts.



Design-Build
SDCL §§ 5-18B-20 to 5-18B-38

● Only architects, engineers, or general contractors can be   
D-Bs

● D-Bs can sublet responsibility for professional design 
services to any person licensed to provide such services in 
SD
○ E.g., GC is D-B and hires architect to design building



Design-Build
SDCL §§ 5-18B-20 to 5-18B-38

● District hires separate performance criteria developer 
(PCD)
○ Can be a district employee, if properly licensed
○ Usually a licensed architect or professional engineer

● PCD prohibited from submitted a proposal to be the D-B

● D-B cannot delegate or contract services under the D-B 
contract to the PCD



Design-Build
SDCL §§ 5-18B-20 to 5-18B-38

● District advertises requests for qualifications (RFQ)
○ A description of the proposed public improvement;
○ Budget limits for the proposed public improvement;
○ The requirements the D-B will be required to have; and
○ The criteria and their relative weight for prequalification.

● RFPs sent to all pre-qualified D-Bs (≥ 3*)



Design-Build
SDCL §§ 5-18B-20 to 5-18B-38

● Specific requirements for RFPs.  Partial examples:
○ Submission procedures
○ Criteria for evaluation of a proposal and its relative weight, and the 

procedures for making awards;
○ Proposed terms and conditions for the design-build contract;
○ The performance criteria (e.g., district’s preliminary program of space 

needs and special requirements; performance standards for materials and 
equipment; and minimum system requirements and efficiencies);

○ A schedule for planned commencement and completion of the D-B contract;
○ Budget limits;
○ Requirements for performance and payment bonds, and insurance;
○ Status of project financing;
○ Site identification, utilities, and geotechnical information if the site is 

district-provided;



Design-Build
SDCL §§ 5-18B-20 to 5-18B-38

● Proposals can be considered after PCD issues written 
opinion that proposal is consistent with performance criteria

● District reviews and evaluates proposals
● Proposal acceptance and potential agreement, unless all 

proposals are rejected
● Other requirements***



OK, KSB, . . . .

● SO WHICH PROJECT DELIVERY SYSTEM SHOULD WE USE?



Remind me, KSB . . . .
What are the next steps?

● Even if you think it’s premature, starting talking to:
● Board / Bldg. & Ground Committee;
● Your school district’s lawyer;
● Potential architects or engineers;
● Potential public finance advisors / lenders.

● What type of project is it?
● What is your timeframe?
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