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KSB’s Scope of Practice

® General representation of school districts in all areas of the law
impacting K-12 schools

® School Construction and Facilities Projects—everything from advice
and contracting to disputes

® Special Education

e Staff In-services (Title IX, First Amendment, Student Issues, Ethics,
Special Education for Gen Ed teachers, etc.)

e Digital Citizenship Assemblies (Inform students of legal and school
based consequences of sexting, terroristic threats, and inappropriate
use of social media)

® Policy Service

® Board Retreats




Hiring Practices
and the Law
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Disclaimers

e KSB School Law represents only public schools and related

entities (like educational cooperatives).
® We DO NOT represent teachers, students, parents, or district
employees.

e This presentation and these slides DO NOT constitute legal
advice.

e Neither this presentation nor these slides shall be construed to
create an attorney-client relationship between you and KSB
School Law or between you and us.

e You should have no expectation of confidentiality or that
anything that we discuss today is privileged.




Equal Employment

e Equal Employment Opportunity is the guiding principal of
U.S. employment law and in South Dakota

e There are many state and federal agencies dedicated to this
concept

e Federal: EECO, DOJ, DOL, DOE/OCR
e State: DOL, local entities
e Documentation is your best protection against liability
o “They weren’t a good fit” vs. “Their lack of eye contact and
disinterest in our school were off-putting”




Statutory Requirements and
Applications

ANDERS R

“Susan, can you come in here? I've got some
more crap for you to put up with.”




Veterans Preference

Have you served in the United States Armed Forces? Yes Mo
If yes, please give dates of military service: From To
Branch?

Summarize nature of work performed:

Are you claiming veterans' preference? Yes Mo

If yes, a copy of your DD Form 214 must be attached to this application and additional documentation
must be provided upon reguest to determine eligibility. The School District shall give a preference to
eligible veterans, veterans' spouses, andfor servicemembers' spouses as required by law. If employment
is conditioned on passing an examination, eligible individuals who obtain passing scores on all parts or
phases of the examination shall have five percent added to their passing score if a claim for such

preference is made on the application. An additional five percent shall be added to the passing score of
any disabled veteran.




Hiring: Vet's Preference KSB

SCHOOL LAW

3-3-1. Veterans preferred in public employment--Age or physical impairment not
disqualifying--Veterans with service-connected disabilities preferred .

In all public departments and subdivisions and upon all public works of this state
and of the counties, municipalities, and school districts of this state, any veteran, as
defined n § 33A-2-1, who 1s a citizen of the United States, shall receive preference for
appointment, employment, and promotion. Age, loss of limb, or other physical
impairment which does not in fact incapacitate does not disqualify the veteran if the
veteran possesses the qualifications and business capacity necessary to discharge the
duties of the position involved. A veteran who has a service-connected disability shall be
given a preference over a nondisabled veteran. In order to determine if the veterans'
preference applies, each applicant for employment under this chapter shall complete an

employment application on which the applicant i1s asked if the applicant is a veteran as
defined by § 33A-2-1.




Hiring: Vet's Preference KSB

SCHOOL LAW

3-3-2. Investigation and interview of veteran applicants.

If a veteran as defined in § 33A-2-1 applies for appointment for employment under
this chapter, the officer, board, or person whose duty it 1s to appoint or employ some
person to fill the position shall investigate the qualifications of the applicant. If the
applicant possesses at least the minimum qualifications necessary to fill the position, the
officer, board, or person shall interview the applicant.




Just a Note on Firing: Vet's A
KSB

Preference

3-3-4. Restrictions on removal of veteran from employment--Hearing and review--
Burden of proof.

No person holding a public position by appointment or employment, and
belonging to any of the classes of persons to whom a preference is granted pursuant to this
chapter. may be removed from the position or employment unless replaced by another
person of a class to whom such preference is granted. However, the person may be
removed for incompetency or misconduct shown after a hearing, upon due notice, upon
stated charges, and with the right of the employee or appointee to a review by writ of
certiorari. The burden of proving incompetency or misconduct rests upon the party
alleging the incompetency or misconduct.




Background Checks

“Normally we do a background check, but...”




Background Checks

e SDCL 13-10-12

e Each person over 18 hired by a school shall submit to a
criminal background check

e May enter into service on a “temporary basis” pending the
receipt of the results

e May withdraw employment offer upon receiving a
disqualifying record

e Don't need to print officials, referees, etc.




Must Share Background Checks KSB

SCHOOL LAW

13-10-12.1. Single investigation required of employee of multiple school districts--
Condition--Procedure for transfer of report.

Any school district employee who 1s employed by more than one school district 1s
only required to obtain one criminal background investigation, if the background
investigation was conducted no more than five years before the person 1s first employed
by the additional school district. The results of the background investigation shall be
transferred to any additional school district from the initial school district that obtained the
criminal background investigation if the additional school district or the school district
employee requests in writing to the initial school district that the results be transferred and
the school district employee who was the subject of the criminal background investigation
signs a written release authorizing the transfer.




What if the employee has criminal Zon

convictions?

13-10-13. Criminal conviction as factor in hiring decision.

A school district may refuse to employ a person, either directly or by contract, who
has been convicted of a crime involving moral turpitude as defined in subdivision 22-1-
2(25).

No person may be employed by a school district, either directly or by contract, if the
person has been convicted of a crime of violence as defined in subdivision 22-1-2(9). a
sex offense as defined in § 22-24B-1, or trafficking in narcotics.

Nothing in this section prohibits a school district from considering any criminal
conviction in making a hiring decision.




What the heck is "moral
turpitude?”

e An act done contrary to justice, honesty, principle, or good
morals, as well as an act of baseness, vileness, or depravity
in the private and social duties which a person owes to his
fellow man or to society in general

e What does this mean for you?

o Basically any crime that shows up on a background check will
likely fall under this definition




References and Employment
History

“Should I be concerned that all your references
pleaded the fifth?”




References

e Check them!
e Know the “hidden” meaning of discussions with other
employers and reference conversations
o Be mindful of confidentiality restrictions in law or in resignation

agreements
o Use a consent form in your application

e Tort liability and defamation could apply




ESSA Restriction on References

8§7926. Prohibition on aiding and abetting sexual abuse
® (a) In general
O A State, State educational agency, or local educational agency in the case of a
local educational agency that receives Federal funds under this chapter shall
have laws, regulations, or policies that prohibit any individual who is a school
employee, contractor, or agent, or any State educational agency or local
educational agency, from assisting a school employee, contractor, or agent in
obtaining a new job, apart from the routine transmission of administrative and
personnel files, if the individual or agency knows, or has probable cause to
believe, that such school employee, contractor, or agent engaged in sexual
misconduct regarding a minor or student in violation of the law.
® (b) Exceptions
O Reported to state and federal authorities
O No probable cause, acquittal, or no charges filed within 4 years




Other Key Q&A

e Are we required to advertise for openings?
o NO, but check your board policies
e Can we consider information from outside the application
process?

o Yes, but make sure it’s nondiscriminatory and keep good
documentation

e Do we have to interview everyone who qualifies?

o No, but have nondiscriminatory reasons for declining to
interview




The Interview and Selection
Process

"Not to be argumentative, but go to hell, Ernie.”




Interview Minefields to Avoid

e Health: disability, mental iliness, whether currently under
doctor care, pregnancy

e Income: garnishments, credit record, alimony, home
ownership, living conditions

e Marital status or lifestyle: marital status, intent to marry,
engagement status, sexual orientation

e Race, religion, politics: race, nationality, place of birth,
citizenship, fluency in English, belief in God, political groups,
ethnic nature




Other Antidiscrimination Laws

"We're not asking you to step down, Don,
feel free to use the elevator.”




The Age Discrimination in
Employment Act (ADEA)

e Prohibits employment discrimination against individuals

aged forty or older
o Applies both to employees and applicants
e While the statute initially limited its application to
employees under the age of 65, that limitation was eased in

1978 and eliminated in 1986




Avoiding Liability Under the ADEA

e Do not advertise open positions in @ manner that suggests younger
candidates will receive preference

e Avoid age-related questions in interviews and evaluations

e Do not use age as a factor in making employment decisions

e Base employment decisions strictly on an applicant or employee’s
capabilities to perform the required work

e C(Clearly document the factors that were considered in making a
decision, and issues that may arise with employee performance

o Documentation is your best friend when making appropriate
employment decisions




The Americans with Disabilities
Act Amendments Act (2008)

e Extends comprehensive protection against discrimination in
hiring, promotion, discharge, compensation, and training to

individuals with disabilities
o Also provides accessibility requirements to public
accommodations
e Discrimination occurs when an employer fails to provide
reasonable accommodations to an employee with a

disability




ADAAA Eligibility

e Any person who
o Has a physical or mental impairment
o Which substantially limits
o A major life activity
e VERY BROAD, many health conditions apply




ADAAA Terminology

e Physical or Mental Impairment

Any physiological disorder or condition, cosmetic
disfigurement, or anatomical loss affecting one or more of the
following body systems: neurological; musculoskeletal; special
sense organs; respiratory, including speech organs;
cardiovascular; reproductive; digestive; genito-urinary; hemic
and lymphatic; skin; and endocrine; or any mental or
psychological disorder, such as mental retardation, organic

brain syndrome, emotional or mental iliness, and specific
learning disabilities




Terminology

e Substantially Limits:

o Must consider eligibility without mitigating measures, such as
medication

o Excludes “transitory” impairments, which generally last 6
months or less

o Congress: “restricted as to the conditions, manner or duration
under which they can be performed in comparison to most
people”




Terminology

e Substantially Limits:
o May include “episodic” impairments and impairments which are

iNn remission

35. Is an impairment that is episodic or in remission a disability under Section 504?

Yes, under certain circumstances. In the Amendments Act (see FAQ 1), Congress clarified that an impairment
that is episodic or in remission is a disability if it would substantially limit a major life activity when active. A
student with such an impairment is entitled to a free appropriate public education under Section 504.




Terminology

e Major Life Activity:

©)

includes functions such as caring for one's self, performing
manual tasks, walking, seeing, hearing, speaking, breathing,
learning, and working, eating, sleeping, standing, lifting,
bending, reading, concentrating, thinking, and
communicating.

includes “major bodily functions” that are major life activities,
such as the functions of the immune system, normal cell
growth, digestive, bowel, bladder, neurological, brain,
respiratory, circulatory, endocrine, and reproductive functions.




Accommodations Under the ADA

e The ADA permits employers to identify “essential functions”

that are central to an employment position
o HOMEWORK: REVIEW YOUR JOB DESCRIPTIONS

e If a candidate with a disability is not able to fulfill the
essential functions after reasonable accommodation, they
can be disqualified

e A reasonable accommodation is assistance or changes to a
position or workplace that will enable an employee to do his
or her job despite having a disability




ADA and the Hiring Process

e The general rules are:

o You cannot ask about disabilities or severity of disabilities

o You can ask if the applicant can perform the duties of the job
with or without reasonable accommodation

o You can ask the applicant to describe or demonstrate how,
with or without accommodation, the applicant can perform the
duties

o Cannot require a medical exam prior to job offer

o Can require a medical exam after job is offered, if other
employees have to take the examinations




ADA and the Hiring Process

e You must provide reasonable accommodations to allow the
person to participate in the hiring process

e You can decline to hire someone if doing so poses a direct
threat to health and safety

©)

SIDENOTE on the Employer-Initiated Interactive Process. There are
circumstances in which it may be necessary for the District to “initiate an
informal, interactive process with the individual with a disability in need of
accommodation” in order to “determine the appropriate reasonable
accommodation.” 29 C.F.R. § 1630.2(0)(3).

The failure of an employer to engage in an interactive process to determine
whether reasonable accommodations are possible is prima facie evidence that
the employer may be acting in bad faith.




Accommodations under the ADA

e Reasonable accommodation means:

o modifications or adjustments to a job application process that enable a
qualified applicant with a disability to be considered for the position
such qualified applicant desires

o modifications or adjustments to the work environment, or to the
manner or circumstances under which the position held or desired is
customarily performed, that enable a qualified individual with a
disability to perform the essential functions of that position

o modifications or adjustments that enable a covered entity's employee
with a disability to enjoy equal benefits and privileges of employment
as are enjoyed by its other similarly situated employees without
disabilities




Accommodations under the ADA

e “"Reasonable accommodation” can include:

o making existing facilities used by employees readily accessible
to and usable by individuals with disabilities;

o job restructuring; part-time or modified work schedules;
reassignment to a vacant position, acquisition or modification
of equipment or devices; appropriate adjustment or
modifications of examinations; training materials or policies;
the provision of qualified readers or interpreters; and other
similar accommodations for individuals with disabilities




Accommodations under the ADA

e "Undue hardship means significant difficulty or expense and
focuses on the resources and circumstances of the particular
employer in relationship to the cost or difficulty of providing
a specific accommodation. Undue hardship refers not only to
financial difficulty, but to reasonable accommodations that
are unduly extensive, substantial, or disruptive, or those
that would fundamentally alter the nature or operation of
the business.”




Interactive Process and
Reasonable Accommodations

e Accommodations are often the product of the “interactive process”
e It may be necessary for an employer to engage an employee in an
informal, interactive process to identify limitations and potential

accommodations to overcome those limitations

o Failure to engage in the process is evidence of bad faith on
behalf of the employer
o The employee doesn’t need to request the process; employer
just needs to have reason to believe the process is necessary
e Employers are required to make “reasonable” accommodations,

but are not required to make accommodations that constitute
“undue hardship”




ADA Leave Accommodation Cases

“Honesty may be the best policy, but it's
not a best practice.”




Severson v. Heartland Woodcraft
872 F.3d 476 (7th Cir. 2017)

Severson worked labor intensive job

Took 12 week leave for back pain

Submitted doctor’s notes periodically

Remained in regular contact with supervisors
Doctor ordered surgery for last day of FMLA leave
Required 2-3 months of recovery

Supervisor denied request
o Told him employment would end unless he returned
o He could reapply when was cleared by his doctor




Severson v. Heartland Woodcraft
872 F.3d 476 (7th Cir. 2017)

e Severson was cleared Dec. 5 but did not reapply
e Sued under ADA for failure to grant leave
e Court:

o A “reasonable accommodation"” is one that allows the disabled
employee to "perform the essential functions of the
employment position." § 12111(8). If the proposed
accommodation does not make it possible for the employee to

perform his job, then the employee is not a "qualified
individual" as that term is defined in the ADA.




Severson v. Heartland Woodcraft
872 F.3d 476 (7t Cir. 2017)

e Court:

o Putting these interlocking definitions together, a long-term
leave of absence cannot be a reasonable accommodation. As
we noted... "[n]ot working is not a means to perform the job's
essential functions.” ... Simply put, an extended leave of
absence does not give a disabled individual the means to
work; it excuses his not working.




Severson v. Heartland Woodcraft
872 F.3d 476 (7th Cir. 2017)

e Court:

o Intermittent time off or a short leave of absence—say, a
couple of days or even a couple of weeks—may, in appropriate
circumstances, be analogous to a part-time or modified work
schedule.... But a medical leave spanning multiple months
does not permit the employee to perform the essential
functions of his job. To the contrary, the "[i]nability to work for
a multi-month period removes a person from the class
protected by the ADA."




Severson v. Heartland Woodcraft
872 F.3d 476 (7t Cir. 2017)

e EEOC argued long-term leave should qualify if:
o Definite, time-limited duration
o Requested in advance
o Likely to enable the employee to perform essential functions
upon return

e “reasonable accommodation” =/= “effective
accommodation”

e EEOC essentially argued duration of leave did not matter

e Employer need not strip duties or create a light duty
position

e ADD "REGULAR ATTENDANCE"” TO JOB DESCRIPTIONS




Avoid Discrimination!

L

“"Ignore that! He didn't mean it! Is there a
spin doctor in the house?!”




Title VII of the Civil Rights Act of
1964

e Prohibits discrimination in employment on the basis of race,
color, religion, sex, or national origin

e The law was amended in 1972 to govern the actions of state
and local governments, government agencies, and political
subdivisions

e Amended to require that women experiencing pregnancy,
child birth, or related medical conditions to be treated the
same as other persons similar in their ability or inability to
work




Title VII in Application

e “"Direct evidence” cases are rare
o “Hey you! Yeah, you! I'm firing you now because you’re a
woman.” That’s direct evidence of sex discrimination.
e In many Title VII cases, a plaintiff alleges disparate

treatment or disparate impact
o Disparate treatment is the inconsistent application of rules and
policies to one group of people over another
m Often features an intentional element
o Disparate impact occurs when the outcome or effectiveness of
a policy or practice results in discrimination, even if
unintentional or unknown




The Shifting Burdens of Title VII

e McDonnell Douglas and Burdine Burden Shifting
e Plaintiff bears the initial burden in a Title VII discrimination

claim
o Must make a prima facie showing of discrimination
Member of protected class
Qualified in all respects for job
Rejected despite qualifications
After the rejection, the employer continued seeking applicants
with plaintiff’s qualifications




The Shifting Burdens of Title VII

e Once a prima facie case is established, burden shifts to
employer to set forth a legitimate, nondiscriminatory reason
for its actions

o Cannot be pretextual

e If the plaintiff alleges a defendant’s nondiscriminatory
reasoning is pretextual, it must not only prove that the
motivation was pretextual but that the actual intent was
discriminatory




Unlawful Employment Practices
Under Title VII

Indicating sex preferences or requirements for a position unless gender is
bona fide occupational qualification
Using sex as a factor in making employment decisions, such as retention or
promotion
Asking questions about pregnancy, childbirth, or related medical conditions
that might be used as the basis for excluding a woman from opportunities
Failing to make reasonable accommodations for the religious practices of
employees

o Allowing religious garb
Permitting harassment or disparate treatment on the basis of race, sex,
religion, or national origin




Title VII and LGBTQIA+
Protections

e Unresolved whether or not Title VII's prohibition against
discrimination “on the basis of sex” prohibits discrimination
due to sexual orientation or gender identity

e Price v. Waterhouse v. Hopkins, 490 U.S. 228 (1989), the
Supreme Court held that Title VII prohibits some forms of

“sex stereotyping”




Random Things We Think You
Should Know

e Library Material Policy
o SD law (SDCL 13-46-1)provides for ANY decision made by a
school board to be appealed to circuit court
o Because of this, don’t make your school board the final
decision maker
e Proposed changes to FLSA
o Reminder, classified staff must track hours and be paid OT for
coaching (EVEN IF PAID A STIPEND)
o Salary for exemptions is increasing




QUESTIONS? KSB

ksb@ksbschoollaw.com
(402) 804-8000
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