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Disclaimers

● KSB School Law represents only public schools and related entities 

(like cooperatives).

● We DO NOT represent teachers, students, parents, or school 

employees.

● This presentation and these slides DO NOT constitute legal advice.

● Neither this presentation nor these slides shall be construed to 

create an attorney-client relationship between you and KSB School 

Law or between you and us.

● You should have no expectation of confidentiality or that anything 

that we discuss today is privileged.



Family and Medical Leave Act 
(FMLA)



What’s Trending?



Purpose of the FMLA

● “to allow employees to balance their work and 

family life”

● “to balance the demands of the workplace with 

the needs of families”

● “to promote the stability and economic security of 

families”

● “to promote national interests in preserving family 

integrity”



FMLA: Overview and Recap

● Provides up to 12 weeks of unpaid job protected leave in 

any 12 months for eligible employees for:

○ Birth of a child and to care for the newborn child

○ Adoption or foster care

○ To care for a child, spouse, or parent with a serious health 

condition

○ Employee’s own serious health condition

● 26 weeks for spouse, son, daughter, or parent who are 

military members

○ Including veterans



FMLA: Overview and Recap

● Leave can be taken all at once, in blocks, or 

intermittently or have a part-time schedule

● Health benefits maintained

● Right to return to same or equivalent position



Some Definitions (YAY)



Covered Employer

● Private employers with 50 or more employees

● Any public agency no matter how many 

employees

● Public and private elementary and secondary 

schools no matter how many employees



Eligible Employee

● 12 months of employment; and

● 1,250 hours of work in 12 months preceding the 

start of leave; and

● Must work at site with 50 or more employees 

within 75 miles



1,250 Hours of Work

● Number of hours an employee has worked for the 

employer within the meaning of the FLSA

● Determination is not limited by methods of 

recordkeeping, or by compensation agreements 

that do not accurately reflect all of the hours an 

employee has worked for or been in service to the 

employer



1,250 Hours of Work

● “In the event an employer does not maintain an 

accurate record of hours worked by an employee, 

including for employees who are exempt from 

FLSA’s requirement that a record be kept of their 

hours worked . . . the employer has the burden of 

showing that the employee has not worked the 

requisite hours.” 



1,250 Hours of Work

● “An employer must be able to clearly demonstrate, for

example, that full-time teachers (see §825.102 for

definition) of an elementary or secondary school system, or

institution of higher education, or other educational

establishment or institution (who often work outside the

classroom or at their homes) did not work 1,250 hours

during the previous 12 months in order to claim that the

teachers are not eligible for FMLA leave. ”



12-Month Period

● Method determined by employer

● Calendar year

● Any fixed 12-month leave year

● A 12-month period measured forward

● A rolling 12-month period measured backward



Qualifying Leave Reasons



Qualifying Leave Reasons

● Birth of a child and to care for the newborn child

● Placement with the employee of a child for adoption or foster care

● To care for the employee's spouse, son, daughter, or parent with a “serious 

health condition”

● Employee’s “serious health condition” that makes him or her unable to perform 

the functions of the job

● Any qualifying exigency for employee's spouse, child, or parent who is a military 

member on covered active duty (or has been notified of an impending call or 

order to covered active duty status)

● To care for a covered servicemember with a serious injury or illness if the 

employee is the spouse, son, daughter, parent, or next of kin of the covered 

servicemember.



Serious Health Condition

● An illness, injury, impairment or physical or 

mental condition that involves:

○ Inpatient care; or

○ Continuing treatment by a health care provider 



Inpatient Care

● An overnight stay in a hospital, hospice, or 

residential medical care facility
○ Include any period of incapacity – inability to work, 

attend school or perform other regular daily activities 

due to the serious health condition, treatment therefore, 

or recovery therefrom

○ Any subsequent treatment in connection with such 

inpatient care



Continuing Treatment

● Incapacity and treatment

● Pregnancy or prenatal care

● Chronic conditions

● Permanent or long-term conditions

● Conditions requiring multiple treatments

● Absences attributable to incapacity due to 

pregnancy, prenatal care, or chronic conditions



Continuing Treatment –
Incapacity and Treatment

● Incapacity of more than 3 consecutive, full calendar days, 

and any subsequent treatment or period of incapacity 

relating to the same condition, that also involves:
○ Treatment two or more times, within 30 days of the first day of 

incapacity, unless extenuating circumstances exist, by a healthcare 

provider, by a nurse under direct supervision, or by a provider of 

health care services (e.g., physical therapist) under orders of, or on 

referral by, a health care provider; or

○ Treatment by a health care provider on at least one occasion, which 

results in a regimen of continuing treatment under the supervision of a 

health care provider



Continuing Treatment –
Pregnancy or Prenatal Care

● Any period of incapacity due to pregnancy, or for 

prenatal care



Continuing Treatments – Chronic 
Conditions

● Any period of incapacity or treatment for such incapacity 

due to a chronic serious health condition

● A chronic serious health condition is one which:

○ Requires at least two visits per year for treatment by a health 

care provider, or by a nurse under direct supervision;

○ Continues over an extended period of time (including recurring 

episodes of a single underlying condition); and

○ May cause episodic rather than a continuing period of 

incapacity (e.g., asthma, diabetes, epilepsy, etc.)



Continuing Treatment –
Permanent or L-T Conditions

● Period of incapacity which is permanent or long-term due to 

a condition for which treatment may not be effective

● Employee or family member must be under the continuing 

supervision of, but need not be receiving active treatment 

by a health care provider

● Alzheimer’s, severe stroke, terminal stages of disease



Conditions Requiring Multiple 
Treatments

● Any period of absence to receive multiple treatments 

(including any period of recovery by health care provider or 

others under orders of, or on referral by HCP, for:

○ Restorative surgery after an accident or other injury; or

○ Condition that would likely result in a period of incapacity of 

more than 3 consecutive, full calendar days in the absence of 

medical intervention or treatment

■ Examples: cancer (chemotherapy, radiation), severe arthritis 

(physical therapy), or kidney disease (dialysis)



Absences Attributable to Pregnancy, 
Prenatal Care, or Chronic Conditions

● Absences attributable to incapacity for these reasons qualify 

for FMLA leave even though there is no treatment from a 

health care provider during the absence, and even if the 

absence does not last more than 3 consecutive, full calendar 

days

○ Examples

■ HCP tells employee with asthma to stay home when the pollen 

count exceeds a certain level

■ Pregnant employee with severe morning sickness



Leave for Substance Abuse

● FMLA provides leave for treatment, not the use of alcohol or 

drugs

● Employer can still discipline for alcohol abuse or illegal drug 

use while on job provided it is in a nondiscriminatory 

manner

● Current substance abuse is not generally a disability under 

the ADA, but disease itself can be



Leave for Pregnancy or Birth

● Both parents entitled to leave for birth of a child

● Both parents are entitled to leave to be with the healthy 

newborn child (i.e., bonding time)

○ Child doesn’t need to have a serious health condition

● Entitlement to leave for a birth expires at the end of the 12-

month period beginning on the date of the birth

● Employees not entitled to intermittent or reduced schedule 

leave after health birth unless employer agrees to it



Leave for Pregnancy or Birth:
Spouses Both by Same Employer

● May be limited to a combined total of 12 weeks 

for healthy newborn 

● Each spouse may take 12 weeks if newborn has a 

serious health condition

● Spouse entitled to 12 weeks of leave to care for 

pregnant spouse who is incapacitated or post-

birth if spouse has serious health condition



Other Pregnancy Issues

● Summer break doesn’t count against FMLA leave 

entitlement

● Employee has baby May 1 and last day of school 

is May 19
○ Employee can take 3 weeks of leave in 21-22 year and 9 more 

weeks beginning at 22-23 year!



“Unable to Perform the Functions 
of the Position”

● When a health care provider finds that the 

employee is unable to work at all or is unable to 

perform any one of the essential functions of the 

employee’s position within the meaning of the 

Americans with Disabilities Act (ADA)

● Also includes employee absence from work to 

receive medical treatment for a serious health 

condition 



“Needed to Care For”

● Includes both physical and psychological care

● If because of SHC, family member is unable to:

○ Care for his or her own basic medical, hygienic, or nutritional 

needs or safety, or

○ Transport himself or herself to the doctor

● Providing psychological comfort and reassurance which 

would be beneficial to a child, spouse or parent with SHC 

who is receiving inpatient or home care

● Making arrangements for changes in care



Amount and Types of Leave



Amount of Leave

● 12 workweeks in any 12 months for most, 26 

workweeks for military caregiver leave

● Employee’s actual workweek is basis for 

determining leave entitlement

● Employee does not accrue FMLA leave at any 

particular hourly rate



Intermittent Leave or Reduced 
Schedule Leave

● Intermittent leave is FMLA leave taken in separate 

blocks of time due to a single qualifying reason

● A reduced leave schedule is a leave schedule that 

reduces an employee’s usual number of working 

hours per week, or hours per workday
○ A reduced leave schedule is a change in the employee’s 

schedule for a period of time, normally from full-time to part-

time



Intermittent Leave or Reduced 
Leave Schedule

● May take for:
○ Employee’s or qualifying family member’s serious health 

condition when the leave is medically necessary

○ Covered servicemember’s serious injury or illness when 

the leave is medically necessary

○ A qualifying exigency arising out of a military member’s 

covered active duty status  



Intermittent Leave or Reduced 
Leave Schedule

● Must be medically necessary

● Minimum increments
○ School must account for the leave using an increment no 

greater than the shortest period of time that school uses to 

account for use of other forms of leave provided that it is not 

greater than one hour and provided further that an employee’s 

FMLA leave entitlement may not be reduced by more than the 

amount of leave actually taken 



Intermittent Leave

● Minimum increments

○ If school accounts for other forms of leave use in increments 

greater than one hour, the employer must account for FMLA 

leave use in increments no greater than one hour

■ Example: Minimum for sick, personal, and vacation is half day (4 

hours)

● Maximum FMLA increment is 1 hour

■ Example: PTO/Vacation increments are 1 hour, and sick leave 

increments are ½ hour

● FMLA leave increment must be ½ hour



Intermittent Leave

● Not available for birth or placement of a healthy child unless 

employer agrees

○ Is available if mother or child has SHC

● Employee notice to the employer “as soon as practicable”

● Planned medical treatment – must make reasonable effort 

to schedule so as not to disrupt unduly the employer’s 

operations

● Watch out for the Monday/Friday “migraines” 



Calculation of Leave Usage 



Calculation of Leave Usage

● If leave is continuous, 12 workweeks, not 60 days

● If leave is intermittent or reduced schedule, 

reduce down to days or hours



Calculation of Leave Usage

● Intermittent or reduced schedule leave
○ Only the amount of leave actually taken may be counted 

against an employee’s FMLA leave entitlement

○ Where FMLA leave taken for less than a full workweek, amount 

of FMLA leave used is determined as a proportion of the 

employee’s actual workweek



Calculation of Leave Usage

● May convert FMLA leave usage into hours so long 

as it fairly reflects the employee’s actual 

workweek

● Inconsistent schedule?
○ May use a weekly average to calculate the employee’s FMLA 

leave entitlement

■ Use hours worked and leave hours from 12 months prior to leave 

to determine average



Calculation of Leave Usage

● Holidays – single day or less than full week
○ Thanksgiving

○ Block leave v. intermittent or incremental leave

● Holiday – full week
○ Winter/Christmas break

○ Summer break 



Other Issues



Interaction with FLSA

● Exempt employees (teachers, administrators, 

etc.)
○ May make deductions from salary for any hours taken as 

intermittent or reduced FMLA leave within a workweek

○ Does not affect the exempt status of the employee



Substitution of Paid Leave

● “Substitution” means paid leave provided by the employer 

runs concurrently with unpaid FMLA leave and normal terms 

and conditions of paid leave policy apply

● Employees may choose, or employers may require, the 

substitution of accrued paid leave for unpaid FMLA leave

● Employee remains entitled to unpaid FMLA if procedural 

requirements for employer’s paid leave are not met 

● Paid leave runs concurrently with FMLA



Maintenance of Benefits

● Must maintain employee’s coverage under any 

group health plan under same terms and 

conditions as if remained employed during the 

entire leave period

● Employee may choose not to retain coverage 

during leave

● May discontinue if employee fails to return or 

receive notice employee won’t return



Group Health Benefit Premium

● Paid on same basis as before leave

● May deduct employee’s share from any 

substituted paid leave as normally done

● Employer’s obligation ends if an employee’s 

premium payment is more than 30 days late
○ Provide written notice at least 15 days before end of coverage



Employee and Employer Rights 
and Obligations



Employer General Notice 
Requirements

● All covered employers must display a general notice about 

FMLA (FMLA Poster (WH-1420))

● Summarizes major provisions of FMLA and tells how to file 

complaint

● Conspicuous place where employees and applicants can see 

it

● Must also provide general notice in handbook (or with other 

written material about leave and benefits)

● Electronic posting and distribution permitted



Employee Notice Requirements –
Foreseeable Leave

● Employee must provide at least 30 days advance notice before FMLA 

leave is to begin if the need for the leave is foreseeable based on:

○ Expected birth, placement for adoption, or foster care

○ Planned medical treatment for a serious health condition of the employee or of a 

family member

○ Planned medical treatment for a serious injury or illness of a covered 

servicemember

● If 30 days notice is not practicable (lack of knowledge of approximately 

when leave will be required to begin, change in circumstances, or medical 

emergency, notice must be given as soon as practicable

○ Typically same day or next business day 



Content of Notice – Foreseeable 
Leave

● May be made verbally or in writing

● Must be sufficient to make the employer aware that 

employee needs FMLA-qualifying leave

● 1st time for that particular FMLA-qualifying reason 

○ Does not have to expressly assert rights under FMLA or even 

mention FMLA

● Renewed request for previously provided leave reason

○ Must specifically reference the qualifying reason for leave or 

the need for FMLA leave



Content of Notice – Foreseeable 
Leave

● The burden is on the employer to ask more 

questions to obtain details and determine whether 

FMLA leave is being sought

● Must include anticipated timing and duration of 

the leave

● Employer may (and should) request medical 

certification 



Employee Notice Requirements –
Unforeseeable Leave

● Must provide notice to the employer as soon as 

practicable under the facts and circumstances of 

the particular case

● Notice may be given by the employee’s 

spokesperson (spouse, adult family member, or 

other responsible party) if the employee is unable 

to do so personally



Content of Notice – Unforeseeable 
Leave

● Must provide sufficient information for employer to 

reasonably determine whether FMLA may apply to the leave 

request

● Provide anticipated duration of the absence, if known

● 1st time for the particular FMLA-qualifying reason

○ Does not have to expressly assert rights under FMLA or even 

mention the FMLA

● Renewed request for previously provided leave reason

○ Must specifically reference the qualifying reason for leave or 

the need for FMLA leave



Content of Notice – Unforeseeable 
Leave

● Calling in “sick” without more information is 

insufficient

● Employer is expected to obtain any additional 

required information through informal means



What if Employee Fails to Provide 
Required Notice?
● Foreseeable Leave – 30 days

○ School may delay FMLA coverage until 30 days after the date the 

employee provides notice

● Foreseeable Leave – Less than 30 days

○ Depends on the facts of the particular case, but typically can delay 

FMLA coverage for amount of time they could have but failed to 

provide notice

● Unforeseeable Leave

○ Depends on the facts of the particular case, but typically can delay 

FMLA coverage for amount of time they could have but failed to 

provide notice

● School can always waive notice requirements



What if Employee Fails to Provide 
Required Notice?

● Special rules for teachers who fail to timely request 

intermittent leave

● If an instructional employee does not give required notice of 

foreseeable FMLA leave to be taken intermittently or on a 

reduced leave schedule, school may require the employee 

to:

○ Take leave of a particular duration;

○ Transfer temporarily to an alternative position; or

○ Require the teacher to delay the taking of leave until the 

notice provision is met



Employer Eligibility Notice and 
Rights and Responsibilities 

● Must give eligibility notice when:
○ Employee requests FMLA leave, or

○ When the employer acquires knowledge that an employee’s 

leave may be for an FMLA-qualifying reason

● Must be done within 5 business days absent 

“extenuating circumstances” 



Employer Eligibility Notice and 
Rights and Responsibilities 

● State whether employee is eligible for leave

● If not eligible, must state at least one reason why

● Oral or written notice to employee allowed
○ We recommend using DOL form, WH-381



Rights and Responsibilities 
Include:

● Statement that leave may be counted as FMLA

● Applicable 12 month period for entitlement

● Certification requirements

● Substitution requirements

● Arrangements for premium payments (and potential 

employee liability)

● Status as “key” employee

● Job restoration and maintenance of benefits rights



Employer Eligibility Notice and 
Rights and Responsibilities

● Include the appropriate certification form

● May not request certification for leave to bond 

with newborn, adopted, or fostered child



Employer Eligibility Notice and 
Rights and Responsibilities 

● Include a copy of your FMLA policy with notice

● Include written job description with certification 

OR list essential functions

● Now you wait for the return of the certification 

form from the employee or medical provider 



Provide Designation Notice

● After receiving certification form, you must complete and 

deliver the Designation Notice

● Must be in writing

○ Use Form WH-382

● Provide within 5 business days “absent extenuating 

circumstances”

○ Retroactive designation permitted provided that failure to 

timely designate does not cause harm to employee 



Provide Designation Notice

● Must include:
○ Notice if employee is required to “substitute” paid leave for 

unpaid leave (i.e. make employee burn both at the same time)

○ Notice of fitness-for-duty certification upon return to work

○ Notice of amount of leave counted against FMLA leave



Intent to Return to Work

● Employee must respond to employer’s request for 

information about status and intent to return to 

work



School’s Failure to Follow Any 
Notice Requirements

● May be considered interference with, restraint, or denial of 

the exercise of an employee’s FMLA rights; and

● Potential liability for lost compensation and benefits, or 

other monetary losses, (re)employment, reinstatement, 

promotion, or other relief

● Attorney fees



School’s Failure to Follow Any 
Notice Requirements

● Complaint with Federal Department of Labor

● https://www.dol.gov/agencies/whd/data/charts/fmla

● Almost half of complaints find violations (trending upward in 

employers’ favor)

● Employer eligibility is significant

● FMLA discrimination most common claim

https://www.dol.gov/agencies/whd/data/charts/fmla


School Policies



Policies – Why You Need Them

● They have the force of law!

● Many policies are also required for federal compliance 

purposes 

● Make sure they are organized in a manner in which 

patrons/the board/administration can easily access them



Policies – Check Yours!

● Complaint procedure
● Bidding for projects with federal funds
● Fiscal mgmt with federal funds
● School meal charge policy
● Title IX
● Drug free workplace
● Drug testing of drivers
● FMLA
● Protection of Pupil Rights



Policies – Check Yours!

● School wellness policy

● District Title I Parent and Family Engagement policy

● Homeless Students

● Seclusion and restraint

● Nondiscrimination statement 



KSB Policy Service

● We work with school administrators/school board to review 

and adopt the KSB model policies which are specific to 

South Dakota

● Also included are handbooks (student, staff, extracurricular)

● Yearly updates to policies 

● Any policy question you call KSB about is free once you 

purchase the policy service

● Drafting most unique policies free if you subscribe 



Title IX Staff Obligations



Title IX Trending 



Three Types of Sexual 
Harassment

76

● “Quid Pro Quo”

● Conduct that is “severe, pervasive, and objectively 

offensive”

● Sexual assault



Sexual Harassment:
Quid Pro Quo

77

● “Quid Pro Quo” – district employee conditioning the provision 

of a district aid, benefit, or service on an individual’s 

participation in unwelcome sexual conduct



Sexual Harassment: Severe, 
Pervasive, and Objectively Offensive

78

● Unwelcome conduct determined by a reasonable person to 

be:

○ So severe;

○ Pervasive;

○ And objectively offensive

○ That it effectively denies a person equal access to the district’s 

education program or activity (Gebser/Davis)



79

● Doe v. Univ. of Kentucky (6th Cir. 2020)

○ Severe = something more than just juvenile behavior;

○ Pervasive = multiple incidents of harassment; and

○ Objectively offensive = behavior that would be offensive to a 

reasonable person under the circumstances, not merely offensive 

to the victim, personally or subjectively.

Sexual Harassment: Severe, 
Pervasive, and Objectively Offensive



Sexual Harassment:
Sexual Assault

80

● Rape

● Sodomy

● Sexual Assault with an object

● Fondling

● Statutory Rape

● Domestic Violence

● Dating Violence

● Incest

● Stalking



Responses to Sexual Harassment
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General Response to
ALL Allegations of Sexual Harassment
(with or without formal complaint)

82

● If the district has:

○ actual knowledge 

○ of sexual harassment 

○ in an education program or activity 

○ against a person in the United States

● The district must respond 

○ promptly 

○ in a manner that is not deliberately indifferent.



When does the school have actual 
knowledge?

83

● Notice of sexual harassment or allegations of sexual 

harassment to:

○ Title IX Coordinator

○ Any official of the District who has authority to institute 

corrective measures 

○ Any employee



When does the school have actual 
knowledge?

84

● Actual knowledge will not be imputed to the district based 

solely on vicarious liability or constructive notice

● No Actual Knowledge when the only district employee with 

actual knowledge is the respondent



Education Program or Activity

85

● Includes locations, events, or circumstances over which the 

district exercised

○ (1) substantial control over both the respondent, AND 

○ (2) the context in which the sexual harassment occurs

● Electronic or in person

● Does not say “on campus” or “off campus”



What is “deliberate indifference?”

86

● District is deliberately indifferent only if its response to sexual 

harassment is clearly unreasonable in light of the known 

circumstances

○ Rejects the “known or reasonably should have known” standard 

imposed by rescinded guidance



Equitable Treatment for All

87

● Supportive Measures

● Follow Grievance Process that complies with procedural 

requirements BEFORE imposition of ANY disciplinary sanction



Your Role

88



Reporting Sexual Harassment

89

● If you have knowledge of allegations of sexual harassment, 

you need to:

○ Promptly report it to the Title IX Coordinator as soon as possible.

○ KSB Policy:

■ “as soon as reasonably practicable, but in no case later than the end 

of the following school day.”

■ Check your school’s policy! 



Reporting Sexual Assault

90

● Remember

○ ALL of the definitions of sexual harassment

○ Education program or activity IS NOT limited to on-campus 

conduct

○ You do not have to prove the case—It is most important to get 

the information to the Title IX Coordinator for review



Reporting Sexual Assault

91

● Remember

○ If you have knowledge, then the DISTRICT has knowledge

■ And MUST respond in accordance with new regulations and in a way 

that is not deliberately indifferent

■ If you know something and don’t say anything, School District could 

be liable for large money judgments

○ Err on the side of over-reporting

■ If unsure, REPORT!



Prohibition on Retaliation

92

● Nobody may intimidate, threaten, coerce, or discriminate 

against any individual:

○ To interfere with any Title IX rights

○ Because the individual has made a report or complaint, testified, 

assisted, or participated or refused to participate in any manner 

in an investigation, proceeding, or hearing



Questions?


