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My Fair (Lunch) Lady
Paying Non-Exempt Staff and Other FLSA Issues
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and Sara Hento

(402) 804-8000
Offices in Sioux Falls and Lincoln

ksb@ksbschoollaw.com
/KSBschoollaw

@Steve_at_KSB @TylerCoverdale1 @HentoSara

Disclaimers

• KSB School Law represents only public schools and related 
entities (like cooperatives).
•We DO NOT represent teachers, students, parents, or school 
employees.
• This presentation and these slides DO NOT constitute legal 
advice.
• Neither this presentation nor these slides shall be construed to 
create an attorney-client relationship between you and KSB 
School Law or between you and us.
• You should have no expectation of confidentiality or that 
anything that we discuss today is privileged.

Plan for Today

• FLSA Basics
• Exempt vs. Non-Exempt Employees
• Coaches
• Practical Solutions
• Record Keeping
• Enforcement
• Classified Staff Contracts
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FLSA 
[Fair Labor Standards Act]

Refresher - FLSA

• Federal law which sets minimum wage, 
overtime, recordkeeping, and youth 
employment standards

• Enforced by the Wage and Hour Division 
of the U.S. Department of Labor

Youth Workers – Summer Help 
at Schools

• Employees 16 years of age and under MAY NOT DRIVE 
motor vehicles on public roads as part of their jobs –
even if they possess a valid state drivers license. 

• Employees 17 years of age may drive cars and small 
trucks on public roads as part of their jobs ONLY in 
limited circumstances. 
• No moving violations, driver’s ed, occasional and 

incidental
• 14 and 15 year olds are not allowed to operate lawn 

mower or power driven machinery
• SDCL §60-12 “Child Labor”
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Minimum Wage and Overtime

• SD minimum wage is $9.95 per hour
• Nonexempt employees must receive 

overtime pay for hours worked over 40 
per workweek at a rate not less than one 
and one-half times the regular rate of pay

• Overtime does not apply to paid leave

Exempt vs. Non-Exempt 
Employees

Exempt Employees

• Exempt employees must:
• Be paid a minimum amount
• Be paid on a salary basis
• Perform specific job duties

(Yes, all three)
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Exempt Employees

• Exempt employees must:
• Be paid a minimum amount
• Be paid on a salary basis
• Perform specific job duties

(Yes, all three)

Minimum Amount

• Must be paid at least $684 per week 
• $35,568 for a full-year worker

• May use nondiscretionary bonuses and incentive 
payments paid at least annually to satisfy up to 10% 
of the standard salary level

• May make a “catch-up” payment within one pay 
period of the end of the 52-week period if employee 
doesn’t hit threshold
• This payment may be up to 10 percent of the total standard 

salary level for the preceding 52-week period
• Counts only toward the prior year’s salary amount and not 

toward the salary amount in the year in which it is paid

Exempt Employees

• Exempt employees must:
• Be paid a minimum amount
• Be paid on a salary basis
• Perform specific job duties

(Yes, all three)
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Salary Basis

• No reduction in pay for variations in 
quality or quantity of work
• Can reduce paid sick or personal leave time

• Pay of full salary for any week in which 
any work performed, regardless of 
number of days or hours worked
• Don’t have to pay for any week in which no 

work performed

Exempt Employees

• Exempt employees must:
• Be paid a minimum amount
• Be paid on a salary basis
• Perform specific job duties

(Yes, all three)

Executive Employees

• Management: primary duty is 
management of business or customarily 
recognized department or subdivision
• Setting and adjusting employee pay and 

hours
• Maintaining production or sales records
• Evaluating employee performance
• Handling employee complaints and 

grievances
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Executive Employees

• Supervision: customarily and regularly 
supervises work of two or more other 
employees in department

• Authority: hires or fires other employees
• Or recommendations as to hiring, firing, or 

other status changes given particular weight
• Administration has expressed concern about 

managers who perform other work

Administrative Employees

• Primary duty is 
• Performance of office or non-manual work
• Directly related to management or general 

operations of employer or employer’s 
customers

• DOL regulation specifically provides that 
school secretaries are not exempt 
administrative employees

Administrative Employees

• Discretion: primary duty includes exercise 
of discretion and independent judgment 
with respect to matters of significance
• Exercise of discretion and independent 

judgment means comparing and evaluating 
possible courses of conduct, and acting or 
making decision after various possibilities 
considered



4/29/22

7

Learned Professionals

• Primary duty is performance of work 
requiring advanced knowledge
• Work must be predominantly intellectual and 

require consistent exercise of discretion and 
judgment

• Advanced knowledge must be in field of 
science or learning customarily acquired by 
prolonged course of specialized intellectual 
instruction

• Specifically applies to teachers

Computer Employee Exception
• Must be compensated either on a salary or fee basis at a rate not less than 

$684 per week or $27.63 an hour
• Must be employed as a computer systems analyst, computer programmer, 

software engineer or other similarly skilled worker in the computer field 
performing the duties described below;

• The employee’s primary duty must consist of:
• The application of systems analysis techniques and procedures, including 

consulting with users, to determine hardware, software or system 
functional specifications;

• The design, development, documentation, analysis, creation, testing or 
modification of computer systems or programs, including prototypes, 
based on and related to user or system design specifications;

• The design, documentation, testing, creation or modification of computer 
programs related to machine operating systems; or

• A combination of the aforementioned duties, the performance of which 
requires the same level of skills.

Coaches
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Teacher Coaches

• Teachers are exempt “professional” 
employees

• Teaching is primary duty, exemption 
carries

• Coaching is now considered “teaching” 
under Department of Labor opinion letter 
(2018)

Community Member Coaches

• Community member coaches are “teachers” 
under FLSA reg section 29 C.F.R. 541.303 
• Defines “profession” employee to include teachers
• Exempts teachers from minimum salary 

requirements
• No requirement of an advanced degree
• “[T]he school may pay its coaches who are 

exempt teachers as it deems appropriate.”

Limit Community Coaches
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Non-Exempt Coaches
• What about non-exempt staff coaches?
“Coaches whose primary duties are not related to
teaching—for example, performing general clerical or
administrative tasks for the school unrelated to
teaching, including the recruitment of students to play
sports, or performing manual labor—do not qualify for
the teacher exemption. . . For purposes of this
response, we assume that the coaches are not
employed in any other capacity by the school or the
school district.”

So I have a classified staff 
member who coaches…

• Classified staff are non-exempt employees
• Recommend hourly pay for coaching
• If stipend is paid, BM must track all hours worked over 

40 and pay overtime.
• Typically, classified staff are not covered by a 

negotiated agreement so there is no legal requirement 
to pay them a stipend or the same as certified 
coaches.

• Regardless of how you pay them, DOL always 
calculates an hourly rate for non-exempt employees 
when enforcing the FLSA.

What if I classify them as a 
“volunteer”? *wink, wink*

U.S. Department of Labor Letter (July 11, 1995)
• Classified staff may volunteer
• “Nominal Fee” must be 20% or less of what it would 

cost to hire someone full time to perform the same job
• You cannot claim a classified staff member is a “volunteer” 

and pay them the exact same pay on the extra-duty pay 
schedule as a teacher who would perform the same duty.

• Cannot be contingent on performance
• A question to ask when considering whether an employee is 

a volunteer is whether the employee could choose not to 
show up to do the volunteer duties or could quit performing 
the duties they are volunteering to perform if they wanted to 
at any time without negative impact on his employment.
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Hypothetical – Para who 
Coaches

• Works 35 hours per week as a para
• Also works as a volleyball coach
• Coaches August 2-October 29 = 13 weeks of 
coaching
• Coaches approximately 20 hours per week
• Paid 8% of $39,000 base salary = $3,120

• What are the issues?
• Pay over the year or the season?
• Do you track hours?
• Is it actually just 20 hours a week as coach?

Coaching Para – Common Issues

• You might be paying the employee:
• 35 hours x $14/hr = $490.00
• $3,120/13 weeks of coaching = $240 per 
week
• Total paid for week: $730
• Total hours worked per week: 55 hours
• Total overtime owed: 15 hours
• Problem à was overtime paid?

Coaching Para
• FLSA issues
• Cannot use accrual method as pay is based on a 

stipend
• Weighted Average Rate Calculation:
• 35 hours * $14/hr = $490.00
• $240.00 per 20 hours of coaching a week
• Straight time pay: $730
• Blended Hourly Rate: $730/40hrs = $18.25
• OT Rate: $18.25 x .5 = $9.13 + $18.25 = $27.38
• OT Pay: $27.38 * 15 = $410.70

• Week’s Pay Weighted Average = $1,140.70
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Wait…why couldn’t we use 55 
hours to calculate OT?

• If you pay a stipend to a classified staff 
member AND you do not have them track 
hours for coaching, the DOL will assume 
40 hours worked. 

• Having your classified coaches track hours 
is crucial in order to accurately calculate 
OT.

Coaching Para: 
Recommendations

• If you track hours, there’s at least an 
argument that you can use the proper 
denominator

• Use a maximum number of hours method 
for community coaches

• Consider comp time as an option for 
classified staff 

• Consider paying an hourly rate instead of 
a stipend for coaching

• Fixed salary for fluctuating hours 

Practical Solutions
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Prohibit Overtime

• Burden on supervisors to monitor
• Obligated to pay if you “suffer or permit” 

the employee to work overtime
• Must discipline for working off the clock

Suffer or Permit

• Employees entitled to be paid if they work 
extra hours with employer’s:
• Knowledge or 
• Acquiescence

• Reason for the work is immaterial
• Employer must make sure that work not 

to be performed is not performed 
• Employer may be liable if reason to 

believe employee is fudging records

The Employee Who Goes Above 
and Beyond

• Steve the Custodian goes above and 
beyond:
• Steve rewaxes the gym floor over the holiday 

break and summer break
• You tell Steve “Don’t do that.”
• Steve winks and says “I won’t”

• You have to make sure Steve stays out of 
the gym: reprimand, suspend

• You cannot “suffer or permit” Steve to do 
it
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Occasional or Sporadic

• Doesn’t count toward overtime if:
• Infrequent, irregular, or occurring in 

scattered instances
• Not within same general work  category as 

regular work
• Decision to work made freely
• Without coercion, implicit or explicit

• Example: Para filling in to run clock at one 
basketball game

Compensatory Time

• Allowed if:
• 1.5 hours per overtime hour worked
• Employees agree to it in advance
• Agreement should be in writing

• Can’t accumulate over 240 hours
• Employer can require employees to take comp time 
• Can pay cash for comp time “at any time”
• If employee leaves, must pay accrued comp time out.

• No clear answer on negotiability
• Adds additional “hours of service” for Obamacare

Dual Rate Employees
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Dual Rates and Overtime

• Two options available – weighted average 
or accrual method
• Weighted average is the default method by 

the courts and DOL
• Accrual method may lead to cost savings but 

is more intensive for record keeping purposes
• Accrual method must be agreed to in advance 

and be in writing.

Weighted Average Example

• Paraprofessional who also drives bus
• Drives bus every day 
• 1 morning route (1.5 hours for the route)
• 1 afternoon route (1.5 hours for the route)
• $20 per route

• Also works 7 hours per day as a para
• $15 per hour

Weighted Average Example
• Step 1
• Convert pay into a weekly total
• Bus driver: $20 per route * 2 routes = $40 a day * 5 

days per week = $200 per week
• Para: $15 per hour * 7 hours per day = $105 a day * 5 

days per week = $525 per week
• Total pay per week = $725

• Step 2
• Calculate total hours per week
• 3 hours driving bus per day * 5 days = 15 hours
• 7 hours as para per day * 5 days = 35 hours
• Total hours per week = 50
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Weighted Average Example
• Step 3
• Divide weekly pay by total weekly hours
• $725/50 hours = $14.50

• $14.50 is the weighted average pay rate
• Step 4
• Multiply weight average pay rate ($14.50) by .5 to get weight average overtime 

rate
• $14.50 * .50 = $7.25 

• Multiply blended overtime rate by number of overtime hours
• 10 OT hours * $7.25 = $72.50 overtime wages

• Step 5
• Add base pay calculated in Step 1 with OT total from Step 4
• $725 + $72.50 = $797.50 compensation per week

Alternative: Accrual Method

• Same facts as previously
• Requires overtime pay based on the 

regular rate of the position in which they 
worked overtime

Alternative: Accrual Method

• Step 1
• Calculate when the employee hits over 40 

hours in the week
• Monday – 3 hours bus, 7 hours para
• Tuesday – 3 hours bus, 7 hours para
• Wednesday – 3 hours bus, 7 hours para
• Thursday – 3 hours bus, 7 hours para 
• Employee hits 40 hours on Thursday

• Friday – 3 hours bus OT, 7 hours para OT
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Alternative: Accrual Method

• Step 2
• Calculate the OT rate for each position
• Bus = $13.33/hr ($20/1.5 hr) * 1.5 = $20.00 OT 

rate
• Para = $15.00/hr * 1.5 = $22.50 OT rate

• Step 3
• Calculate the OT earned based on OT hours 

for each position
• Bus = $20.00 * 3 OT hours = $60.00
• Para = $22.50 * 7 OT hours = $157.50

Alternative: Accrual Method

• Step 4 
• Calculate total earnings
• Bus = $20 per route * 8 non-OT routes = $160
• Para = $15/hr * 28 non-OT hours = $420
• Bus OT calculated in Step 3 = $60
• Para OT calculated in Step 3 = $157.50
• Total pay = $160 + $420 + $60 + $157.50 = 

$797.50
• SAME RESULT AS WEIGHTED AVERAGE IN THIS CASE

Overtime Calculator

• DOL has a FLSA overtime calculator 
available on their website 
• Uses the weighted average method

• https://webapps.dol.gov/elaws/otcalculato
r.htm

https://webapps.dol.gov/elaws/otcalculator.htm
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Example Using FLSA Online 
Calculator

Example Using FLSA Online 
Calculator

FLSA Record Keeping
• What Records Are Required: The Act requires no particular form for the 

records, but does require that the records include certain identifying 
information about the employee and data about the hours worked and the 
wages earned. The law requires this information to be accurate. • Employee's full name and social security number• Address, including zip code. 

• Birth date, if younger than 19. • Sex and occupation.• Time and day of week when employee's workweek begins.• Hours worked each day.• Total hours worked each workweek.• Basis on which employee's wages are paid (e.g., "$9 per hour", "$440 a week“) • Regular hourly pay rate.

• Total daily or weekly straight-time earnings.• Total overtime earnings for the workweek.• All additions to or deductions from the employee's wages.• Total wages paid each pay period. • Date of payment and the pay period covered by the payment. 
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FLSA Record Keeping
• FLSA requires records be kept for three years
• Compare that to SD Local Schools Retention Manual

Enforcement and Remedies

Administrative Enforcement

• Department of Labor enforces FLSA
• Secretary of Labor can bring suit for back 

wages or injunction
• Cannot recover attorney fees

• 2-year statute of limitations
• 3-year statute of limitations for willful 

violations
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Criminal Enforcement

• Department of Justice can criminally 
prosecute for willful violation
• 1st violation: $10,000
• Subsequent violations: $10,000 and 6 

months in jail
• You have training now so violations can be 

willful!
• 5 year statute of limitations

Private Enforcement

• Employees may file suit for
• Back wages
• Double (liquidated) damages
• Attorney's fees and court costs

Classified Staff Contracts
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Classified Staff Contracts

• Have them!
• A “contract” is the collection of terms of 

the relationship which in almost all cases 
exists with or without a document called 
“contract”
• But someone told us not to use contracts 
so we just use [insert term here].

• Include “at will” and remove “notice” or 
“due process”

Classified Staff Contracts

• In policy, make clear superintendent or designee hires 
and fires to avoid arguments of required board action

• Okay to specify benefits elsewhere (handbook, policy), 
but can include them in agreement
• Don’t just say “The same as the teachers.”

• Specify restrictions on leave
• If you just say, “10 vacation days,” then they can 

use all 10 starting day 1 of the contract, and quit
• Don’t call and say, “They are abusing their leave” if 

the employee is simply using it!
• No guarantee of “2 weeks’ notice” or “2 weeks’ 

pay”

Classified Staff Contracts –
Other Considerations

• Compensatory Time
• Dual Rate Employees – weighted average, 

accrual rate
• Occasional or sporadic work
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KSB Service – FLSA Audits

• On site FLSA audit service
• We will review: job descriptions, exempt 

employee classifications, recording keeping, 
extra duty pay, overtime calculations, comp 
time, employees working two or more rates, 
and general FLSA compliance issues.

• Issue school a report stating findings and 
areas of non-compliance with 
recommendations

Questions?

Steve Williams, Tyler 
Coverdale, Sara Hento

(402) 804-8000 
@ksbschoollaw.com

www.ksbschoollaw.com

/KSBschoollaw
@Steve_at_KSB 

@TylerCoverdale1 
@HentoSara

http://www.ksbschoollaw.com/

